REPRINTED FROM

SERVICING |\/|ANAGEI\/IENT

THE MAGAZINE FOR LOAN SERVICING PROFESSIONALS

.11, NO. 2 OCTOBER 1999

F ORECLOSURE

A Vital Act: Service Of Process

Employ The Right Provision To Flush Out The Borrower

ervice of process is a rather
mundane, mechanical subject
- vital obviously to the litiga-
tion process in judicial fore-
closure states but somewhat uninspir-
ing, at least from this vantage point.

Adding to the somnolence the
topic produces in some quarters, it
is also an area of portentous prob-
lems. Lenders are painfully aware
that in a New York foreclosure case,
for example, a significant portion of
the time expended is consumed by
process service. Even when a per-
son’'s whereabouts are known,
should they be served by other
than in-hand delivery [pursuant to
CPLR 308(1)] they then have at
least 40 days to respond to the com-
plaint.

Of course, a more severe time
killer is the defendant who cannot so
readily be found - hardly an uncom-
mon circumstance.
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One way mortgagees might intend
to exacerbate the missing borrower
dilemma is to rely upon the standard
mortgage provision to the effect that
any notice to be given to the borrow-
er will be by delivery or mail to a
stated address, most often (but not
always) the mortgaged premises. A
further provision is that the notice
will go to a different address only if
the borrower has given the lender
notice of that other address.

Finding the borrower

It would, of course, be comforting
for lenders and servicers to know
that if a borrower silently departs
the mortgaged premises (or wherev-
er else he lives) and never provides
notice of a new address, service of
process in the event of a foreclo-
sure action could be made at the
premises.

Is such comfort available? Regret-
tably, it is not, in New York at least -
absent providing a false address or
engaging in conduct designed to
prevent the mortgage holder from
ascertaining the borrower’s correct
address.

Why this is so is readily under-
stood by a few quick words about
service of process rules in the Em-
pire State, which is similar to those
in many other jurisdictions. If a
prospective defendant is never
home, the process server can “nail
and mail,” which means mail the
summons and complaint to the last
known address (And the mortgage
clause discussed helps there), but
nail (that is, affixed to the door) at
the usual place of abode. Thus, there
is a clear distinction between last

known_address and usual place of
abode.

A like distinction applies if some
person of suitable age and discretion
is home other than the party to be
served. The summons and complaint
can be handed to such a person at
the dwelling place/usual place of
abode. But going to the last
known residence is not a proper
substitute. '

In the end, service of process
cannot be made at the last known
address, and the mortgage agree-
ment to receive notices is not equiv-
alent to an agreement to accept ser-
vice of process.

That being so, a suggested reme-
dy is to employ a mortgage provi-
sion which specifically authorizes
service of process at the last known
residence. It would surely save con-
siderable time in many a foreclosure
case. B S|
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