BERGMAN ON MORTGAGE FORECLOSURES:
Borrower Waiver of Counterclaim Enforced

By Bruce J. Bergman

There being no end to the obfus-
cation and dilatory tactics of default-
ing borrowers—from a mortgagee’s
vantage point, of course—an off-
encountered tactic is attacking the
plaintiff with a counterclaim. That
represents not merely a defense
(although it is that) but an offense as
well, thereby perceived as being an
even more potent ploy. '

But what if the lender’s mortgage
contains a provision by which the
borrower waives the right to oppose
a foreclosure action with counter-
claims? Can that be enforceable to
protect the lender? The question
arises with some frequency and so
it may be helpful to respond, “Yes,”
reconfirms a new case: KeyBank Na-
tional Association v. Chapman Steamer
Collective, LLC.1

Traditionally this has been so. It
is hardly uncommon for mortgage
documents—the note, the mortgage,
or both—to provide waiver by the
borrower in any foreclosure action
of defenses or counterclaims. While
some defenses are not susceptible to
waiver in the mortgage at the incep-
tion, for example the statute of limita-
tions? or the ability to redeem,® where
the right to otherwise assert defenses,
counterclaims or offsets is waived
in the mortgage it is honored by the
courts.*

Here is how the concept plays
out in practice, in the real world as
presented in the new case.

A mortgage foreclosure action
was begun. In addition to a usual
answer with sundry denials and per-
haps a laundry list of fanciful affirma-
tive defenses, the defendants coun-
terclaimed, asserting (among other
things) that the lender, as part of a
series of predatory lending practices,
induced the defendants into mortgag-
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ing the premises
founded upon
unfulfilled prom- |§&
ises of access to
further develop-
ment funding.

The plaintiff
appropriately
moved for sum-
mary judgment
and to dismiss
the defendants’ counterclaim. The de-
fendants opposed, of course, and in
addition (a side point to emerge here)
cross-moved to compel certain dis-
closures, which if successful would
greatly mire the case in delay.

As to the discovery issue—cer-
tainly important but only peripheral
to this discussion—the court ruled
that the borrowers could not demon-
strate how further discovery might
reveal or lead to relevant evidence to
oppose summary judgment, or that
facts to support that opposition might
be within the exclusive knowledge
or control of the foreclosing plaintiff.
While this is standard stuff, it is quite
helpful.

But on the point of the counter-
claim, the lender’s mortgage con-
tained an efficacious waiver by the
borrower of the ability to interpose a
counterclaim. Both the trial court and
the Second Department ruled that the
plaintiff was entitled to judgment as a
matter of law to dismiss the counter-
claim because the defendants validly
waived the ability to counterclaim
pursuant to the express terms of the
mortgage.

So, there are meaningful take-
aways from this decision. One point
is that a lender’s mortgage should
advisedly contain a provision waiv-
ing defenses and counterclaims. Tt is
recognized that some lenders are con-

strained to use standard forms which
might not have such a provision, but
if there is any leeway to insert it, it
can be quite important. The second
aspect is that if there is such a clause,
and it is appropriately written, it will
be enforced by the courts; that is to
say, a counterclaim will be stricken
and a foreclosure will be allowed to
proceed when there is a waiver by a
borrower of using counterclaims.
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