FORECLOSURE

Care Is Key In Forbearance Accord

bserving that forbearance
Oagreements are perhaps the

main tool of the loss-mitiga-
tion process, our Servicing Man-
agement article of November 2000,
“Forbearance Agreement Guide,”
highlighted the need for carefully
written agreements and then re-
viewed the meaning and effect of ba-
sic recommended provisions.

We noted the obvious, though,
that there were other circumstances
and other clauses that could be con-
sidered. This exploration will focus
first upon those additional clauses,
then upon alternate scenarios.

Late charges are a typical compo-
nent of sums due upon a defaulted
mortgage. In most states, however,
late charges accrue only up to the
moment of acceleration, and not be-
yond. And this makes good sense be-
cause late charges are deemed com-
pensation for the cost of pursuing
tardy remittances. Once the mort-
gage debt has been accelerated, pe-
riodic payments will not be accept-
ed, so there is no cost attendant to
their individual collection.

Applying late charges

A forbearance agreement, howev-
er, in essence allows renewal of
those periodic payments (albeit in
differing amounts and times), sug-
gesting that they should yield late
charges. Do they?

Even though a good argument can
be made that late charges certainly
should be validly applied under the cir-
cumstances, it is unclear. To avoid any
possible issue or dispute, inclusion is
recommended in the forbearance
agreement of language providing that
late charges applicable to all monthly
sums being repaid and all late charges
accruing during the lifetime of the
agreement are due and collectible.
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Language referring to allocation .

of sums necessary to protect the
mortgage can also be essential. The
forbearance agreement would be of
little value if the property were lost
due to, for example, a failure to pay
taxes. Likewise, in the case of a jun-
ior mortgage, advances may be re-
quired to keep a prior mortgage cur-
rent. Hence, how the servicer is
empowered to apply the monies paid
is worthy of inclusion in the forbear-
ance agreement.

Because the need for a forbear-
ance agreement presupposes that
the borrower is unable to reinstate
in one lump sum, it should be recog-
nized that there is no obligation up-
on the servicer’s part to enter into
such an agreement. At liberty to re-
ject a request for a forbearance, a
servicer is just as free to impose
such new or additional requirements
as are legal and as prudent business
decisions may suggest.

So, if the subject mortgage is at a
rate below the market, a lender or
servicer might wish to increase the
yield, in which event it must be in
the stipulation. It has to be noted,
though, that any encumbrances jun-
ior to the subject mortgage are not
bound to that increase. Accordingly,
their permission must be obtained -
in writing - if an increase in the in-
terest rate is contemplated.

Interest “balloon”

Associated with a possible increase
in the interest rate is the concern that
the borrower might not be able to af-
ford larger monthly payments. Were

pay taxes, establish-
ing an escrow account for the future

would be a source of considerable

comfort to the lender or servicer.

Therefore, a forbearance agreement
can establish an escrow through inclu-
sion of appropriate language in the
forbearance agreement itself.

To the extent that the forbearance
agreement has made some changes in
the mortgage - such as an alteration
of interest rate or establishment of an
escrow account (among any number
of other choices) - it would be neces-
sary for the agreement to state that
the provisions survive both the agree-
ment itself and the discontinuance of
the foreclosure action. Without such
language, there might be confusion as
to whether the new terms were still in
existence.

Where there are interests junior
to the mortgage being foreclosed,
any modification of the mortgage
prejudicial to inferior positions cre-
ates potential priority problems.
Even assuming the mortgage is not
being modified by the forbearance
agreement, insofar as extensions of
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time exist and various payments may
look like they are being changed, it
is wise to clarify for any prospective
objectants that payments being
made are pursuant to the forbear-
ance agreement and are not consid-
ered as payments pursuant to the
note and mortgage.

Different scenarios

A typical hallmark of a forbear-
ance agreement is that while it halts
the foreclosure action in place,
pending fulfillment of the agree-
ment’s terms, it does not discontinue

the action. In that way, upon breach

of the agreement, the servicer is
poised to continue the foreclosure
the moment there is a default, avoid-
ing expenditure of the time and ex-
pense that would be incurred if
obliged to start the action all over
again.

But there are occasions where the
servicer might believe it necessary
to continue the foreclosure even
though a forbearance agreement has
been signed.

Here is one scenario. Service of
process is complete and the borrow-
ers have interposed an answer that
the parties recognize will be dis-
posed of upon a motion for summa-
ry judgment. Although the borrow-
ers do not have the financial
wherewithal to meet a reinstatement
payment schedule required by the

servicer, they believe they can sell
the mortgaged premises within a set
period of time.

They are, therefore, willing to re-
mit certain payments for an agreed
period, inclusive of the legal fee to
compensate servicer’s counsel for
preparing the agreement.

The servicer, however, is not pre-
pared to hold the foreclosure in
abeyance because the amount of
payments being offered is too low. It
is amenable, though, to refrain from
scheduling the foreclosure sale prior
to an agreed date, with the foreclo-
sure nevertheless to continue to the
point of obtaining the judgment of
foreclosure and sale.

Alternatively, the borrower may
have been such a chronic defaulter,
or may have displayed such extraor-
dinary irresponsibility in the past,

that the servicer believes violation of
the forbearance agreement is highly
likely.

A more affirmative stance in a
case like this could be to sign the
forbearance with the noted provision
that the action will nevertheless
progress to the point where a sale
could be set, holding in place there
rather than at an earlier stage.

As part of this, the agreement
could also provide that the payments
made by the borrower encompass
the servicer’s costs and expenses to
bring the foreclosure to that later
stage. Then if the borrower does de-
fault, as appears likely, the servicer
is that much closer to a foreclosure
sale and perhaps compensated for
the cost as well.

Although in the foreclosure arena
most agreements will represent a
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clear victory for the servicer, there
are occasions where expectations
have to be reduced to some degree.
Such an example would be a severe-
ly delayed case.

The parties recognize that ulti-
mately the servicer will prevail, but
only after incurring perhaps the time
and expense of a trial. Therefore, the
borrower may be willing to permit
foreclosure - knowing that the case
will ultimately be lost - but only in
exchange for the servicer’s waiver of
any deficiency obligation.

Under these facts, discretion could
be the better part of valor, so long as
business considerations allow and a
servicer could be assured of speeding
to the end of the foreclosure, giving
away only the ability to pursue a defi-
ciency. Sometimes it is a path to con-
sider and can be attended to in a for-
bearance agreement.

Adjourning foreclosure sale

A request to reinstate a mortgage
can, of course, emerge at any time
during the course of a foreclosure
action. Sometimes, though, and of-
ten on the eve of sale, the borrower
finally addresses his or her jeopardy
and awakens to request an adjourn-
ment of the sale.

At this late stage, the borrower
may not have the financial ability to
reinstate, but does claim a desire to
sell or refinance the property to sat-
isfy the mortgage in full - if there is
sufficient equity. Or the request
could be for an adjournment in ex-
change for paying less than the full
amount due on the mortgage.

The claimed desire to sell may
simply be presented in terms of an
intention to do so. There may or
may not be a contract of sale and
there may or may not be a closing
date for the sale.

On occasion, the borrower’s very
first contact with servicer’s counsel
will be a call from the borrower’s
newly engaged attorney advising
that the borrower had never been
served with process, and receipt of
the notice of sale was the first
inkling the borrower had that the
matter was in foreclosure.

Whether the assertion of lack of
service is truthfully stated or not,
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the frequent mode of assault upon
the pending foreclosure sale is an
order to show cause claiming lack of
Jjurisdiction. The servicer then faces
a choice. Should it suffer an order to
show cause with a possible delay, in-
definite costs and perhaps uncertain
outcome that goes with it? Obvious-
ly, the answer depends upon the cir-
cumstances.

If the servicer elects to accede to
the request for an adjournment of
the foreclosure sale, there are spe-
cific questions and issues to address.

Can any sums be obtained from
the borrower to offset the costs of
the adjournment? These include the
cost of readvertisement, the value of
interest accrual during the adjourn-

ment period and
the legal expense
attendant to nego-
tiating the adjourn-
ment and commit-
ting it to writing.
Some payment to-
ward the balance
of the mortgage is
also obviously
desirable.

How long is the
adjournment to
be? The greater its
duration, the larg-

elects to accede to
the request for an
adjournment of the
foreclosure sale,
there are specific
questions and issues

to address.

rower’s vantage
point, too short
an adjournment
won’t allow the
avowed sale or
refinance. Some
“reasonable” pe-
riod that accom-
modates the
needs of both
sides must be
found.

If the borrow-
er is threatening
to interpose de-

er is the accrual of interest. To what-
ever extent that mounting interest is
not compensated, there is a danger
to the equity cushion. From the bor-

fenses, jurisdictional or otherwise, ad-
journing the sale without eliciting the
borrower’s waiver of those defenses

{
when the adjourned period expires.

A forbearance agreement can cov-
er all these possibilities and it is still
another example of why such an
agreement can be so meaningful in
the loss-mitigation process.

It would be gratifying to note
that, having completed part two of
forbearance agreements, we have
now covered all the variables to be
encountered in any possible forbear-
ance situation. Readers will recog-
nize, though, that there is always
room for yet more variation. That
just means that servicers should be
alert to the creative ways to settle a
case and, through working with their
counsel in the various states, this

allows the threat to later be renewed  can be accomplished. [SM|

s a result of the healthy in-
crease in the average
home price over the 12-

month period ending October
2001, Freddie Mac and Fannie
Mae have raised the ceiling on
their single-family mortgage loan
limit from $275,000 to $300,700,
effective this month.

The companies say the 9%
change is consistent with the in-
crease in the average cost of a
home, as recorded by the Federal
| Housing Finance Board.

“We are delighted,” says Le-
‘ land C. Brendsel, chairman

AGENCY UPDATES

Freddie, Fannie
Lift Loan Cap

mately $37,000 over the life of
the loan.

The new loan caps for mort-
gages on one- to four-family prop-
erties are $300,700 for mortgages
on one-family properties (up from
$275,000); $384,900 for mort-
gages on two-family properties
(up from $351,950); $465,200
for mortgages on three-family
properties (up from $425,400);
and $578,150 for mortgages on
four-family properties (up from
$528,700).

Under their federal charters,
Freddie Mac and Fannie Mae’s

‘ and chief executive offi-

cer of McLean,Va.-based
Freddie Mac, adding that
the new limit makes it fea-
sible for additional hard-
working families to obtain
the lowest cost mortgage
financing available and
make the American
Dream more affordable.
The action also makes the lower
cost of borrowing available to
wealthier buyers.

Freddie Mac estimates that
250,000 additional families will
obtain lower-cost mortgage fi-
nancing. The action also makes
the lower cost of borrowing avail-
able to wealthier buyers.

In addition, the company esti-
mates that total mortgage interest
savings for a borrower with a 30-
year mortgage at the new con-
forming loan limit is approxi-

Brendsel

maximum original loan
amounts are 50% higher
for first mortgages on
properties in Alaska,
Hawaii, Guam and the
U.S. Virgin Islands.

Limits for multi-unit
loans also will in-
crease for 2002 as fol-
lows: two-family loans to
$384,900; three-family loans to
$465,200; and four-family loans
to $578,150.

The limit for second mortgages
will increase to $150,350.

The higher borrowing ceilings
were expected, but not everyone
in the housing industry was ec-
static about the percentage in-
crease. Some real estate brokers
in expensive markets - such as
New York and California - were
disappointed by the size of the
increase. B
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