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urplussage does not vitiate is a

maxim some attorneys may recall

from law school days, perhaps par

ticularly with reference to the ha-
bendum clause in the deed. The thought may
indeed have wide application, but it does not
help in identifying those provisions accu-
rately denominated as “surplussage.” It is
likely, though , that the phrase will find ap-
plication to the commonplace usury avoid-
ance clause in mortgages.

The parties to the mortgage, (certainly
the lender) seem to have an inordinate fear
that the loan might some day be assailed as
usurious. Because no legitimate transaction
intends to run afoul of usury proscriptions,
it seems a good idea to many to include a
contractual clause in the mortgage pursu-
ant to which the parties avow their inten-
tion to strictly conform to all laws so that
no interest paid is to exceed usury limits
and, if by some chance the parties err and
excess interest is assessed, all sums so paid
or to be paid automatically revert back to
the legal limit.

Well, that appears prudent—belt and sus-
penders and all that; why, though, the spe-
cial compunction to stave off that was never
intended anyway? Apparently the dilemma
arises from the troublesome fact that usury
is a recondite and conspicuously elusive
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subject.! Even for the numerically chal-
lenged, though, the pure computational as-
pect is not the problem. Case law explains
the formula with appropriate clarity.? A dif-
ficulty, or perhaps more accurately a dan-
ger, is identifying the components that will
be included in the interest formula: origi-
nation fees,’ points, other discounts,* any
amount paid as consideration for making the
loan or forbearance,® among others, al-
though there are scores of items generally
not includable in computing the interest
rate: reasonable charges for appraisals, sur-
veys, title insurance, standby fees,® prepay-
ment penalties,” late charges,® legal fees,’
but a few in a list too lengthy to delineate
here.

What is or is not includable, though, can
become less of a factor, or can be rendered
irrelevant, is many situations—part of the
confusing nature of usury. That the “legal”
rate of interest in New York is 16 percenl
is a ready concept, one which suggests that
if a mortgage loan were to be made at an
interest rate in excess of 16 percent, it

would not only be illegal, but usurious. That
would be true if an ordinary individual ex-
tended a mortgage loan to another individual
at such an excessive rate. It would not be
true, however, if the borrower were a cor-
poration, in which event civil usury would
generally not apply.'® (Criminal usury would
still apply, though.)!" Moreover, persons or
entities in the category of “qualified lend-
ers” can benefit from federal preemption
of all state usury laws if the loan is a first
lien upon residential real estate.'* And Bank-
ing Law Article 12-D licensed lenders can
charge at least up to 25 percent for a sec-
ond or more junior mortgage upon residen-
tial property.'> Moreover, any loan of
$250,000 or more is not subject to civil
usury proscriptions, unless the loan is se-
cured primarily by a one or two family resi-
dence.'* But there are neither civil nor
criminal usury consequences for loans of
$2,500,000 or more."® Still further, usury
cannot attach to a true purchase money
mortgage.'

In the mortgage arena, contemplating the
labyrinthine subject of usury necessitates
at the outset the asking and answering of a
series of questions: (1) who is the lender;
(2) who is the borrower; (3) what is the pri-
ority of the mortgage; (4) what type of
mortgage is it (as in purchase money mort-
gage); and (5) what is the amount of the
mortgage? Resolution of those issues
should reveal if usury is even possible, and
if so, at what interest rate level. If usury
could taint the transaction, the analysis then
shifts to what fees or charges will be in-
cluded in the formula, with the computa-
tion then presumably disclosing whether a
usury threshold has been crossed.

Yet, all this is not enough, because then
the realm of nuance and permutation must
be parsed and banished. So, for example,
although a corporate borrower cannot gen-
erally interpose a civil usury defense (even




where a borrower forms a dummy corpora-
tion to avoid usury laws, so long as the pro-
ceeds go to a corporate purpose)'’ the de-
fense is viable where the corporate
borrower’s principal asset is a one or two
family dwelling and either the corporation
was organized, or the controlling interest
acquired, within six months prior to execu-
tion by the corporation of the note evidenc-
ing the indebtedness.!* However, even if a
loan is made to a corporation, if the pro-
ceeds are actually advanced to an individual
guarantor to discharge his personal obliga-
tions, then the usury defense becomes avail-
able to the guarantor."

What if a usurious interest rate was actu-
ally set by the borrower? That still does not
remove the loan from the penalties of
usury,” on the theory that the protection
afforded borrowers by usury statutes could
too easily undermined by lenders’ inducing
borrowers to set the interest rate.?! But
there is an exception to this too, where the
borrower, by virtue of a fiduciary or simi-
lar relationship of trust with the lender, has
a duty to speak, yet refrains from revealing
the illegality of the interest rate he has sug-
gested. In the presence of rightful reliance
by the lender, that borrower is estopped
from asserting a usury defense.?? Because
all this goes on at extraordinary length, the
evaluation of usury’s applicability to any par-
ticular mortgage loan becomes markedly
perplexing.

So, confronted with what amount almost
to imponderables, lenders err on the side
of caution and intend to save the day—if it
ever needs saving— via the ubiquitous usury
avoidance provisions. Unfortunately for
lenders, they don’t achieve the desired end.?

One case formulation holds that language
purporting to reduce interest to a legal rate
upon a usury finding does not render the
agreement non-usurious.?* Another states
that a usury avoidnace clause does not save
an otherwise usurious loan because if the
loan is usurious it is therefore void. %

A basic source of the underlying theory
is the maxim that a usurious transaction is
void from its inception so that a return of
any excess interest cannot preserve for a
lender the sums advanced or the interest due
upon those monies. * One related analysis
assessed the efficacy in an agreement of an
arbitration provision to be triggered in the
event a usury issue arose.?”’ In finding that
arbitration could not be permitted, the point
was made that if the primary purpose of a
transaction is illegal, then any subsidiary
agreements become invalid by the very in-

validity of the main agreement®. If a usuri-
ous agreement could be made enforceable
through the mere imposition of an arbitra-
tion provision, then the judiciary would sur-
render public policy control in a manner
which was never intended. Then too, any-
one seeking to construct an unassailable
usurious contract would only have to elicit
from desperate borrowers a consent to ar-
bitration perhaps with named arbitrators
sympathetic to the lending community.?? In
the end, artful draftsmanship would serve
to bypass legislative intent.*

A more recent view, and one specifically
addressing usury avoidance language, ob-
serves the basic foundation of usury stat-
utes as dedicated to protection of unsus-
pecting, vulnerable people.’! If a lender
could sidestep usury proscriptions through
the use of a usury avoidance provision, the
bedrock policy would be undermined.* If
unassaulted, the contract affords the lender
a usurious return. If challenged, only the
excess interest would be in peril and the
usury statutes clearly envision more than
that by way of protection for borrowers.>
In sum, the usury avoidance provision will
not empower foreclosure of a usurious
mortgage.

Lenders and borrowers have no doubt al-
ways believed it wise to rely upon the effi-
cacy of usury avoidance provisions. The in-
tent and the goal are both appropriate, even
laudable, but it would seem not the proper
substitute for the effort needed to divine in
advance whether or not the loan is usuri-
ous.
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