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By BRUCE ]J. BERGMAN, ESQ., PARTNER AT BERKMAN, HENOCH,

PETERSON, PEDDY & FENCHEL, P.C.

Community associations, condominiums

and homeowners associations alike continue

of bank

foreclosures that seem never to end. A

to encounter the problem
main issue in this arena was addressed by
our firm in the Summer 2013 issue of this
publication entitled “Don’t Wait For The
Bank’s Foreclosure!”, A short version of
the lesson there, or at least the suggestion,
was that community associations should not
assume that bank foreclosures will solve the
associations’ problems. Banks and other
foreclosing lenders have a different set of
needs and are burdened with more
oppressive statutes, both of which combine
to greatly delay those lender foreclosure

actions,

So, if the association s

assuming that the foreclosure — after all at

community

the bank’s expense — will dispose of the non
-paying owner and bring in a party who
actually pays the bills, the years of delay in
those foreclosure actions may prove to be
simply an unpalatable solution. Therefore,
the association should consider pursuing its
own lien foreclosure action because it could
sooner come to conclusion.

Again,
reference to that earlier article may be

helpful.

But there is a parallel subject: What the
community association can do to demand
that the bank accelerate the process and at
what the
association can do by way of self-help other
than,
foreclosure action. These latter points will

the same time community

or in addition to, its own lien

be the subject of this excursion.

APPEAR IN THE SENIOR FORECLOSURE
This might seem apparent and maybe you
are already doing it, but it is important
enough to mention. The homeowners
association would typically not have any
basis to contest, and thereby slow-up senior
And it would not be in

the interests of the association to do so. But

bank foreclosure.

it is essential to know with precision what
the bank is doing in its foreclosure. What
stage is it up to? Is it moving at an

appropriate pace or not?

The way to know that is to have your
bank

foreclosure so reports can periodically be

counsel simply appear in the
given to the association recounting the
progress, or lack thereof, being made in
that bank foreclosure. The association is

then in a better position to determine what

Continued on Page 2
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Christopher W. Duffy countermeasures it may need to take.

Millennium Alliance Group

The easy lesson: be sure that your counsel appears in the senior mortgage
Yy y PP £ag

Steven Free foreclosure.

The Bug Stops Here, Inc. PUT THE BANK ON NOTICE OF YOUR POSITION

There are some steps the association can take in endeavoring to compel the bank
Thomas C. Lowenberg

to move its foreclosure along. How successful these may be can vary and may
Fuller Lowenberg & Co. CPAs, P.C.

be problematic, and we will review them in a moment, but there are methods

John Ryley to do that.

Dryer Vent Wizard If the bank is moving too slowly, as is so often the case, your counsel can and

Frank Socci, Jr should write to the bank’s attorney, let them know of your dissatisfaction and

NAI Long Island advise of the efforts you might make to assault the bank’s lack of progress. This

may or may not bring about a rededication by the bank to the case, but it is

worth at least trying. This adds some modicum of psychological help if you do
Chapter Executive Director later assail the bank foreclosure in court, demonstrating to the judge that efforts
Christine M. Majid had earlier been made to help move things along.

Continued on Page 10
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Continued from Page 2
STEPS TO PUSH THE BANK

1 - Reduction of Interest for Delay

This is not so well recognized, but it is very real and
associations should know it.

In a foreclosure action, the foreclosing lender is not

permitted to pursue an action at its own pace, slowly, all the

v Gk 18 1 Y while accruing interest, sometimes at a very high default rate.
PICK THE RIGHT TOOLS The slower the foreclosure progresses the greater the

FOR YOUR NEXT PRO]ECT quantum of senior debt ahead of the sums due the

association, thereby tending to eliminate any equity or

With community association iending expertise surplus that might exist for the association to claim. Case

like ours, you'll get the job done right. law, by the way, is clear on the point that a court has the
authority to reduce or eliminate interest otherwise due to a

TAKE THAT TO THE BANK, foreclosing party if that party has volitionally or carelessly
delayed the action.

Matthew Driscoll
VP/ReglonalAccount Executive

-866-9076
#&?Free 896?57-800 4656, ext. 7561 might have a salutary effect upon a foreclosing bank. If the

matt.driscoll@mutuslofomahabank.com threat does not achieve that result, an appropriate motion can
actually be made. It is certainly something which can be

Mlltlld’ Of 0m¢’l03¢lnk Q considered.

mutualofoma habenk com Member FDIC
APty os1) Equal Housing Lender i

Therefore, threatening to make a motion to reduce interest

2 - Motion to Dismiss Bank Foreclosure i

There is a section of the New York practice statute which

provides that a case can be dismissed by a court on its own,
or upon motion (such as by an association) where a party

unreasonably neglects to proceed in an action or otherwise
delays in the prosecution of the case. To succeed with this

venture there are hurdles to clear. First, the party seeking to
dismiss (in our instance the association) must have either
answered the foreclosure or appeared in it (hence our
suggestion that at least an appearance should be interposed).

One year of inactivity has to have ensued — hardly

uncommon in bank foreclosures — and a written demand then
has to have been sent, in a certain fashion, requiring the
foreclosing party to resume prosecution of the case. (The
association’s counsel will need to know the intricacies of this
procedure.)

The threat that a foreclosure pursued by a bank might
actually be dismissed tends to get their attention and will
usually at least get the case moving again.

3 - Payment by Bank of Association Fees |

The basic problem of banks too slowly proceeding with their
foreclosures to the detriment of community associations
spawned a recent case where a judge in New York said that if
the prosecution of the mortgage foreclosure action was not
resumed, the court would demand that the foreclosing lender

Continued on Page 11




CAI - LI Chapter News Spring 2014

THE ESSENTIALS OF

volunteer

Saturday, November 8th

CAl's Center for Community
Association Volunteers (CCAV)
is offering homeowner educa-
tion in your area.

CCAV's The Essentials of
Community Association
Volunteer Leadership provides
the perfect opportunity for board
members and homeowners living
in community associations to
learn essential, relevant, and
timely information that can help
you lead your communities to
harmony and prosperity.

COURSE TOPICS INCLUDE:
Maintenance

Rules
Finance
Meetings
and more!

You’ll leave the seminar with
new ideas, solutions to prob-
lems, handouts for future refer-
ence, and the knowledge that
there are resources and people
to help you with your leadership
responsibilities.

Call your CAl chapter today to
make your reservation! Visit
www.caionline.org for a list of

chapters or call the CAI national
office at (888) 224-4321.

CENTER FOR % -
Communlty

ASSOCIATION
VOLUNTEERS
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Continued from Puge 10

pay the accruing charges of the junior association. Whether this is good law is
problematic at best, but it offers yet another threat or point to be made in a
motion assaulting lack of progress in a bank foreclosure.

COLLECTING RENTS FROM DEFAULTING UNIT OWNERS’ TENANTS
When a unit owner defaults in paying common charges and at the same time
ceases to occupy the unit but rather rents it to garner the income, the Real
Property Law provides a remedy to the condominium board of managers.

Where there is a non-occupying unit owner - defined by statute (RPAPL §339-
kk) as one who does not occupy the dwelling unit - should such person rent to a
tenant, but fail to remit payments for common charges, assessments or late fees
for that unit within sixty days after any grace period to pay, upon notice to the
non-occupying unit owner and the tenant, all rental payments due from the

Continued on Page 12

M&T Bank.
Helping you meet

the financing needs
of your association.

At M&T Bank, we understand the challenges faced by
condominium and home owner associations when

major projects, unexpected repairs or improvements
need to be addressed. Our experienced relationship
managers will partner with you and your board members,
review your project requirements and offer the best
solutions to help meet your needs. Please call Patrick

Matheis at 516-391-7628 to learn more.

X M&T Bank

Understanding what's important®

tenoer mth.com 02013 M&T Bank. Member FDIC.
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tenant are then directly payable to the condominium. When the
tenant thereupon pays rent to the condominium, the tenant is
liable

Importantly, because the tenants will ask, such payment is an

then not for rent to the non-occupying owner.
absolute defense to any non-payment proceeding brought by the
non—occupying owner against the tenant.

Meanwhile, existence of this remedy does not limit the rights of
unit owners or the board which exists any other law or
agreement.

While this is more for your counsel, pursuant to certain further
statute this obligation of a tenant to pay rent to a condo is to be
enforced by any party through what is called a special proceeding
brought pursuant to CPLR Article 4.

In sum, when a unit owner defaults — and at the same time rents
to a tenant — the condo should have the appropriate demand
notice sent to the unit owner and the tenant. If the tenant then
fails to pay, there is a good basis to sue. To be sure, fomenting
litigation is hardly the goal, the point though being that there is
remedy here.

CONCLUSION

There is a bit more to all of this and we certainly did not want to
immerse you in mind-numbing minutia. And of course
associations will know that their by-laws allow them to withdraw
certain privileges from unit owners in an attempt to compel

them to pay their bills.

But the ultimate point is that boards should be aware of the areas
where self-help can be pursued. May it be suggested that boards
best serve their needs by being aware of procedures and
techniques. =

Bruce J. Bergman is a member qf the law firm qf Berkman, Henoch,
Peterson, Peddy & Fenchel, P.C., Garden City, New York and author (yrthc
four-volume treatise, “Bergman on New York Mortgage Foreclosures”,

LexisNexis Matthew Bender & Co. (rev. 2014). He may be reached at
b.bergman(Whhpp.com.

PRIME?TIME

T RAVEL

Get Up & Go Toursinc.
Groups 10-50 Welcome!

WE BEAT THE COMPETITION, SALES & SERVICE
MOTORCOACH TRIPS ¢« CRUISES « TOURS

Call for your FREE Travel Catalog
631-869-5630 * www.primetimetravel.com

Thursday, May 15th - 6:00 p.m.
“Legal Roundtable”
Fairfield at St. James - Community Clubhouse
1 Fairfield Drive, St. James

Thursday, June 12th - 3:00 p.m.
LI Chapter 3rd Annual “Nine & Dine” Golf Outing
Spring Lake Golf Club
30 East Bartlett Road, Middle Island

July — Venue, Date and Time TBD
“Summertime Social” Sponsored by M&T Bank

Thursday, September 18th - 6:00 p.m.
“Fraudulent Activities and a
Board’s Responsibilities”
Capital One Bank
275 Broadhollow Road, Melville

Saturday, October 11th - 9:00 a.m. to 3:00 p.m.
Annual Trade Show
Hilton Long Island
598 Broadhollow Road (Route 110), Melville

Thursday & Friday, November 6-7th
M:-201 Fascilities Management Class
Belfor Property Restoration
60 Raynor Avenue, Ronkonkoma

Saturday, November 8h
Basic Essentials Class for Board Members
Belfor Property Restoration
60 Raynor Avenue, Ronkonkoma
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