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Is A Post-Acceleration Check OK?

The Answer Is: It's Both A Business Decision And A Legal Issue

et’s answer the question im-
mediately and then explain it
in some detail.

Yes, if the check is for less
than all arrears then due (including le-
gal expenses and disbursements) it
can be accepted.
But, it could give
the borrower an
excuse to launch
a defense which
might confuse
some courts. It
then becomes a
business decision
as well as a legal
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issue, which is why it will be explored
in further depth here.

For the legal part (which, of
course, cannot be neglected) some
background is needed on two con-
cepts: acceleration and waiver. Be-
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cause these topics are expansive,
our treatment here will be brief,
with the suggestion that you ob-
serve the footnote and review some
articles which have previously
analyzed those subjects in more
depth.1

The acceleration part

First, acceleration.

If a Fannie Mae or Freddie Mac
mortgage form (or some derivative)
is used, a 30-day.cure notice must
be sent. That notice or correspon-
dence is not an acceleration. Rather,
it is a required (where the mortgage
says so) delineation of the nature of
the default, what is needed to cure
that default (and how long), with a
specification of certain rights the
borrower has.

Only when the cure period has
expired may the mortgage holder
declare due the entire balance of the
mortgage. That declaration is the ac-
celeration, which can be accom-
plished - in New York, for example -
either by an appropriately clear
correspondence or the presence of
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a paragraph in the foreclosure
complaint announcing the election
to accelerate.

Again in New York, once acceler-
ation occurs, a lender need not ac-
cept anything less than full payment
of the mortgage balance, unless the
Fannie or Freddie form is used. In
this latter instance, reinstatement
must be accepted so long as both
prior to judgment and for the full
amount of all arrears - including le-
gal fees and disbursements.

Next, waiver.

If after acceleration a lender re-
ceives a check for all arrears and ei-
ther negotiates it, or holds it for
some period of time which
makes it look like an acceptance of
the remittance, then there is a
waiver of acceleration and con-
tinuing the foreclosure would be
barred.

Although there is case law (in
New York) stating that any act in-
consistent with acceleration could
be a waiver, it is nevertheless clear
that a post-acceleration acceptance
of less than the full amount
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necessary to reinstate is not a
waiver.

Alittle Q & A

Having breezed through some ba-
sics, let’s ask and answer the practi-
cal, everyday questions.

Q: The 30-day cure letter was
sent and the borrower was told he
was five months in arrears at
$1,000 per month, with late charges
of $100, for total arrears of $5,100.
On the 29th day he sent $3,000.
Must the check be sent back.

A: No. First, wait until the 30th
day expires. You cannot and should

not do anything until the cure period
has expired. Once the 30 days have
concluded, the question is, does a
default still exist? Because the an-
swer is absolutely “yes,” the lender
or servicer is now free to accelerate
and foreclose. The borrower simply
did not cure and there is no need to

return the partial payment - certainly
no more need to do so than with any
partial payment sent in the normal

course.

Q: The cure notice was ignored.
After 30 days an acceleration letter
was sent. Now, $6,120 was due and
borrower sent $5,000. Can the
check be retained or must it be sent
back?

A: Legally, keep it. As a practical
matter, it’s a business decision.

And in conclusion...

This harkens back to the begin-
ning of this discussion.

Because acceptance after acceler-
ation of less than all arrears is not a
waiver, the monies can be retained
without jeopardy to continuation of
the foreclosure. But not all courts
may be so clear on this subject. A
borrower choosing to litigate the
point, fashioning a so-called waiver

defense, might convince a sympa-
thetic court to find some issue relat-
ing to waiver. It could be incorrect
(at least in New York), but not the
first time such an error would be en-
countered.

Knowing their position is legally
correct, and preferring to deposit all
those tardy and deficient payments,
some lenders uniformly accept these
sums. Others, electing to avoid the
possibility of giving a colorable de-
fense to even one litigious borrower,
reject all such checks. (It is best to
do that through counsel, who re-
turns the check with a stern corre-
spondence advising that nothing less
than full reinstatement can be con-
templated.)

So, in the end, lenders and ser-
vicers facing the situation should
weigh law and business, finding
which works best for them.



