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Killed by Kindness

The Perils of the Long, Drawn Out Settlement Discussion

OES DROSS now replace cream at
the top? Could it be that even a
cautious lender might waive its
rights in daring to talk settlement
with a borrower for 10 months? It certainly
should not be, but the answer in New York
now is maybe. [See the unfortunate ruling in
Massachusetts Mutual Life Ins. Co. v. Gramer-
¢y Twins Associates, NYLJ, May 12, 1993, at
29, col. 1 (Sup. Ct. N.Y.Co., Arber, J.)]

The cited case appears to be a conspicu-
ously protean interpretation. But lenders
must cope with such pronouncements as do
any other litigants. That is what happened
with the battle between the first mortgage
and the condominium common charge lien.
The initial decision was misguided, creating
" a mess for years until the issue wended its
way to the Court of Appeals’. And that could
be what will happen here — if lenders are
lucky and if there are even appeals to
follow.

Before assessing this case in detail, it
could be helpful to address some basic prin-
ciples concerning both traditional notions
of waiver and the mechanics of settlement
discussions.

Lenders and servicers reasonably pro-
ceed on the assumption that the mortgage
documents will contain language providing
that the obligations cannot be changed —
except in a writing signed by the parties.
That being so, untoward modifications or
defenses claimed to be founded upon such
changes, are likely to be of little moment.

Because obviously mortgagees would not
so readily yield their rights to foreclose, the
precepts of waiver were most often feared
where a mortgagor asserted oral waiver. To
be sure, oral waiver by the mortgagee of, for
example, the right to accelerate the debt is a
valid defense to foreclosure.?

An immediate distinction should be
drawn, however, between an oral modifica-
tion of the mortgage and an oral right to
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enforce obligations pursuant to the mort-
gage. Modification requires consideration
unless a writing evidencing the modification
exists.’

Because a modification is an agreement
supported by consideration, it binds by its
terms and can only be canceled by another
agreement.* But a waiver requires neither
consideration nor agreement;® only the
abandonment of a right which would other-
wise have been enforceable.¢ Although once
created the waiver can be nullified, that oc-
curs only upon notice coupled with a rea-
sonable time to perform.”

Perilous though the oral waiver assault
might initially appear to be, case law gener-
ally has offered much comfort to mortgag-
ees.® For example, the party asserting oral
waiver cannot succeed presenting mere
conclusions rather than detailed factual al-
legations.? Similarly wanting are unsubstan-
tiated allegations!® as well as conclusory
and contradictory assertions.!!

If the claim is of an oral promise to forgo
or delay foreclosure, it must rise to a thresh-
old of believability.!? And the burden on the
party asserting oral waiver is not met by

conclusory allegations which defy reality
and are at variance with documentary evi-
dence.’® The protective standards go fur-
ther, but the minutia of them need not be
explored in further depth here.* It is
enough to observe that the threat of an oral
waiver defense is not nearly as perilous as it
might appear to be.

Even so legally emboldened, the holder of
a mortgage seeks nevertheless to avoid the
possibility of a waiver by being guarded and
meticulous in approaching settlement
negotiations.

The lender typically agrees to nothing un-
less and until a writing it prepares is signed
first by the borrower, or at least contempo-

raneously by lender and borrower together. .

Insofar as there may be discussions or cor-
respondence, the sage mortgage holder
prefaces any and all of that with a written
statement asserting that any discussions or
correspondence are absolutely without prej-
udice to enforcement of the mortgage.
The writing also will say that nothing is
waived or modified without the lender’s sig-
nature. (The experienced practitioner in
this arena has seen such language with

regularity.)

Assuming the mortgage holder is appro-
priately scrupulous in protecting its rights,
there should be no danger in pursuing set-
tlements with borrowers. That the Massa-
chusetts Mutual's case may suggest to the
contrary is either a function of a truly flawed
holding, or a recitation of facts which are
incomplete. But possibly it exposes a real
gaffe by the lender.

As presented by the court, the facts of the
case were that beginning in October 1991,
the borrower approached the plaintiff’s offi-
cer to advise of financial difficulties being
experienced. In January 1992, the borrower
met with a bank representative requesting a
modification of the mortgage terms. In
March the borrower transmitted to the bank
a proposed standstill agreement and discus-
sions between the parties continued

. through April 1992.



In May of that year the bank agreed to
contribute to a tax payment agreement the
borrower had signed with the city and in a
letter in June 1992, the bank’s attorneys

ILLUSTRATION BY JOHN MacDONALD

submitted a pre-workout agreement to the
borrowers, later withdrawing the accelera-
tion which had issued in January of that
year.

The next fact recited by the decision is
that on July 22, 1992, the plaintiff instituted
the foreclosure action while negotiations
were continuing.

If the defendant was in default, that the
plaintiff continued discussions should have
been of no moment, particularly if it re-
served its rights. This would be especially
important in light of the defendant’s typical
argument that negotiations were not con-
ducted by the bank in good faith.

Aggrieved borrowers will frequently claim
some lack of good faith on the part of the
lender, which is a very difficult assessment
to make one way or the other. But it
shouldn’t be relevant in any event.

Confirming that the parties began negotia-
tions in October 1991 which continued
through July 1992, the court gave credence
to the defendant’s assertion that many ac-
tions were taken in reliance upon the lend-
er's good faith through efforts to arrive at a
mutually satisfactory modification. (What
actions were taken were not recited in the
decision.)

These allegations, combined with the du-
ration of negotiation created, in the court’s
view, issues of fact as to whether there was
a waiver or an estoppel. Consequently, sum-
mary judgment was denied.

As a practical matter, it seems unlikely
that a full trial of this case would support
the possibility of a waiver by the lender.
Mindful, though, of how long a trial (or al-
ternatively, an appeal) would nowadays
take in New York, the lender will suffer jeop-
ardy merely through the passage of time
and the concomitant accrual of interest. In
other words, the lender can ill-afford the
loss of the motion for summary judgment,
even if ultimately it prevails.

Crucial Facts Unstated

What is critically unstated by the factual
delineation in the case is whether the lend-
er had dutifully papered the file with the
recommended disclaimers and non-waiver
statements. Nor do the facts tell us whether
there was a letter sent prior to instituting
the foreclosure shutting down the discus-
sions or advising that if a conclusion was
not reached in a certain period of time the
legal action would follow. What then is to be
made of all of this?

If the appropriate protective measures
were taken by the lender, then this case is a
sad commentary upon the future. However,

it survives as a decision at the Supreme
Court level and should not necessarily be
viewed as binding, perdurable precedent.
Then too, it may be an aberration.

If, on the other hand, the lender did not
protect itself with the necessary non-waiver
statements, then the decision may not be
quite as wrong or pernicious as it appears.
Indeed, it would buttress the admonition
habitually urged by counsel that a lender -
must take preemptive measures when enter-
ing into settlement negotiations.

In the end, the case is certainly a stern
warning for lenders to consider with care
both the tenor and length of their settle-
ment procedures. In tough times, lenders
may very well need to be generous, but they
may have to temper their largesse with a
level of resolution commensurate with the
harm which can be encountered by runaway
fact patterns.
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