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Lenders’ Lega

OR WANT OF an elemental sentence
or two which would hardly challenge
a law school neophyte, lenders” avail-
able legal fees are being lost in some
mortgage foreclosure cases. Lest this dismal
pronouncement (from a lender's vantage
point) convey only gloom, note that a white
horse has galloped into town. The Fannie/-
Freddie mortgage form arguably did not pro-
vide legal fees to a mortgagee if the case
proceeded to a conclusion. When the form
- was revised in October 1991, though, the
problem was solved — at least when a mort-
gage of that time or thereafter will be the
subject of a foreclosure.

Recompense for counsel fees in the mort-
gage foreclosure case is most often a particu-
larly meaningful subject — for reasons which
should be obvious. If a foreclosing plaintiff’'s
legal expense is reimbursed, it is a happy
event, both for that plaintiff and counsel who
is ultimately the recipient of the payment for
services rendered. To the extent that the fi-
nancial burden of prosecuting a foreclosure
is reduced, protecting a lender’s rights is
made that much easier. And this is all the
more welcome in an arena generally de-
scribed with a plethora of unpleasant adjec-
tives: technical, arcane, time consuming,
distasteful, traumatic.

Mutual Agreement

So by way of further introduction, how
does an award of legal fees come about in the
foreclosure case? The well recognized Ameri-
can rule is that each party to a lawsuit must
bear its own counsel fees.! That prevailing
maxim can be altered, however, either by
statute or contractual agreement between the
parties.?

Although no statute in New York obliges
payment of legal fees by one party to the
other in a mortgage foreclosure case, con-
tract — that is, the mortgage itself — can so
specify. New York courts have been consis-
tent in ruling that legal fees are awardable to
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a foreclosing plaintiff in the judgment of fore-
closure and sale where the mortgage so pro-
vides.? In plain language, if a mortgage holder
wants the opportunity to be reimbursed for
the sums it pays counsel to prosecute the
mortgage foreclosure action, the mortgage
should say so.

Not surprisingly, there is a bit more to the
equation than that, but not much. Although a
legal fee clause in a mortgage is effective, if
the provision appears solely in the note (or
bond), it will be insufficient.* Neither the stat-
utory nor the title company forms of mort-
gage in New York contain an efficacious legal
fee provision.’

If attorneys fees are to be recouped, the
amount is decreed by the court upon applica-
tion by plaintiff's counsel and made a part of
the judgment of foreclosure and sale.® How
much the plaintiff has paid or has agreed to
pay its counsel is not the measure of reim-
bursement.” Rather, reasonableness must
control.® Even with all these cogent princi-
ples, courts can be disconcertingly parsimo-
nious when assessing legal fees, and though
there is no authority for it (when the legal fee
clause is in the mortgage) they occasionally
decline to make the award.?
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Vintage Government Mortgage: What Was the Drafter Thinking?

If it is so effortless to insert a legal fee
clause into a mortgage (and it really is),!°
what then is the problem? The response is
the draftsmanship of the standard
FNMA/FHLMC form of mortgage as it existed
for so many years.

Because a significant percentage of mort-
gage paper is sold on the secondary market,
there is a frequently irresistible compulsion
to use this form. Among the pre-1991 form’s
many shortcomings (again from a lender’s
point of view) is the coverage of legal fees. If
a defaulting borrower wishes to reinstate, the
mortgage clearly obliges the payment of legal
fees. The imperative is based upon this lucid
language from paragraph 18 (Borrower’s
Right to Have Lender’'s Enforcement of This
Security Instrument Discontinued), subsec-
tion (c), imposing this condition:

I pay all of lender’s reasonable expenses

in enforcing this security instrument in-

cluding, for example, reasonable attor-
neys fees ...

There is no doubt about the cited language.
But where reinstatement or satisfaction is not
the issue; where instead the foreclosure pro-
ceeds to judgment, when legal fees would
otherwise be assessed if available, precision
disappears and the best that is left may be
ambiguity.

In the pre-1991 FNMA/FHLMC mortgage
form there are only two provisions- which
seem to apply to the legal fee formulation.
One is non-uniform covenant 19 (Lender’s
Rights if Borrower Fails to Keep Promises
and Agreements), the second paragraph of
which roads as follows:

If lender requires immediate payment in

full, lender may bring a lawsuit to take

away all of my remaining rights in the
property and have the property sold. At
this sale lender or another person may
acquire the property. This is known as

“foreclosure and sale.” In any lawsuit for

foreclosure and sale, lender will have the

right to collect all costs allowed by law.

This looks like the portion of the mortgage
which would apply to counsel fees in foreclo-
sure. The handicap is that payment is provid-
ed solely for “all costs allowed by law.” Law

‘in New York does not contemplate legal fees

in a mortgage foreclosure action. Thus, it is
up to the mortgage contract. But the mortgage




contract refers back to law, so unending cir-
cularity short-circuits the lender. This clause
will not support legal fees.

The only other provision holding any
promise is paragraph 7, inopportunely enti-
tled “Lender’s Right to Protect Its Rights in
the Property: Mortgage Insurance.” The first
portion of that paragraph reads:

If: (A) | do not keep my promises and

agreements made in the security instru-

ment, or (B) someone, including me, be-
gins a legal proceeding that may
significantly affect lender’s rights in the
property (such as a legal proceeding in
bankruptcy, in probate, for condemnation
or to enforce laws or regulations), lender
may do and pay for whatever is necessary
to protect the value of the property and
lender’s rights in the property. Lender’s
actions may include appearing in court,
paying reasonable attorneys fees and en-
tering on the property to make repairs.

Lender must give me notice before lender

may take any of these actions. Although

lender may take action under this para-
graph 7, lender does not have to do so.

That language does not sound like it was
designed to provide legal fees to a foreclos-
ing lender (a conclusion some courts have
reached),!! except if broken down into its ele-
ments in this way:

If: ... 1 do not keep my promises and
agreements made in the security instru-
ment . . . lender may do and pay for what-
ever is necessary to protect lender’s
rights in the property. Lender’s actions
may include appearing in court, paying
reasonable attorneys’ fees ...

Now it appears as if the mortgage drafter
intended this verbiage to cover legal fees if a
borrower defaults and a foreclosure ensues.
Stated in the words of the paragraph, if the
borrower fails to keep a promise and the
lender protects its rights.

A Judge’s Interpretation

The ultimate predicament and lament is
this. The portion of the mortgage which is
supposed to address legal fees in foreclosure
(paragraph 19) clearly fails. And that is the
place where it should be dealt with. The only
other place a mortgagee might be saved can
readily be interpreted to apply to protecting
the mortgage and the property from third
party assaults — not to fund attorneys fees in
a foreclosure case. And if the drafter of the
mortgage wanted a foreclosing lender to re-
ceive a counsel fee award it would have been
an effortless task. Either the mortgage’s au-
thor -egregiously blundered, or never meant
to so benefit the lender.

In the end, the true interpretation is what-
ever a judge says it is in a particular case.
Sadly for lenders and servicers, anecdotally,
cases where the ruling is against granting
legal fees are on the rise. (Those are unre-
ported decisions). Thus, if the mortgage be-
ing foreclosed is the FNMA-FHLMC form in
use before October 1991, collection of legal
fees if the action goes to a conclusion re-
mains problematical.

The fall of 1991 brought a welcome change.
Paragraph 21 — the cure letter provision —
contains this enlightened verbiage in its sec-
ond paragraph:

If lender requires immediate payment in

full, lender may bring a lawsuit to take

away all of my remaining rights in the

property and have the property sold . ..
In any lawsuit for foreclosure and sale,
lender will have the right ... to add all
reasonable attorneys’ fees to the amount

ILLUSTRATION BY JOHN MacDONALD

I owe lender, which fees shall be-
come part of the sums secured.

Problem solved — for newer mort-
gages anyway. For vintage Fannie/-
Freddie documents, the dilemma
persists.
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