FORECLOSURE

Ruling Likely To Help Servicers

The decision in a
New York default
case that resonates
nationally entitles
a note bolder to
collect interest on
both past-due
principal
and interest.

tion, this means until acceleration.
But more on that later.)

Although the case involved a
promissory note and not a mortgage,
it clearly has significant application
to mortgage foreclosure actions in
New York. (Again, exploring what

role this formulation plays in other
states is well worthy of inquiry.)

Issue of interest

A part of the whole interest com-
putation issue is the idea that the
rate of interest that will apply can

change during the course of a fore-
closure action. To be sure, this varies
among the states, but the point is en-
lightently noted in New York as a
guide to what invites scrutiny.
Although the new ruling relates to
the earliest state of mortgage default,
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omputing interest due on a
‘ defaulted mortgage might ap-

pear to be a mundane, un-
changing task - one addressed in the
normal course by a software pro-
gram that, it is presumed, unerringly
drives the computer to generate the
numbers. Whether needed for a ref-
eree’s computation in foreclosure, to
compute a bid at the sale or for rein-
statement or payoff, there is likely
comfort in the assumption that all
this is graven in stone.

But a helpful new case decided in
November in New York - Spodek vs.
Park Property Development Associ-
ates - tells us this isn’t so and invites
a review of the future calculations
not only in New York, but around the
country as well, to assure that mort-
gage investments produce a maxi-
mum yield.

In brief, this surprising new de-
cision of New York’s highest court
rules that the holder of a note in de-
fault is entitled to interest on each
installment from the date the sum is
due on both the principal and in-
terest portions until the date lia-
bility is fixed. (In a foreclosure ac-
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A question for companies:

If these were electronic payment providers,
. which would you choose?

)
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FORT KNOX NATIONAL COMPANY

Others

It’s all about how many tools you bring to the table.

At FKNC, we've structured our electronic payment solutions to allow your customers the
flexibility to pay how they want and when they want.

They can choose payment through the convenience of the Internet or they can use the
telephone if they prefer to speak to one of our friendly, courteous customer service representatives.
They can make their payment from their checking or their savings account. They can make

a one-time payment or they can set up a recurring, automatic payment. And they can structure
the payment to fit their lifestyle: Monthly, semi-monthly, bi-weekly or weekly.

The point is, with FKNC's electronic payment solutions, you're practicing the most fundamental
rule in business: Give the customers what they want.

As for what you want for your own operations, we implement our products without putting
a further burden on your internal resources. And when in place, FKNC's products and
services can help you operate more efficiently, saving you time and money. They provide safe,
secure funds and allow you to manage your risk. They can even result in a new revenue
stream unavailable to you before.

FKNC has been moving funds electronically since 1985 and handles over ten billion dollars
in payments annd&lly. “Calt FKNC today to learn more — 1-877-692-6071. Or log on to

Now you don't have to own all the tools...you just have to know the people who do.
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its explanation will be addressed last.
Assume then that a borrower is in de-
fault for some number of months so
that ultimately the servicer acceler-
ates - that is, declares the full prifici-
pal balance of the mortgage due.

This accelerated balance now bears
interest at what is variously called the
“legal” or judgment rate - in New York,
9%. (Observe that the “note” or con-
tact rate does not apply.)

This 9% rate prevails, however, only
if the mortgage is silent about some
other and usually higher rate. This is
thought of as the default rate, and
most mortgages will wisely make pro-
vision for it. (Without such a higher
rate, there might be an incentive for a
borrower to default.)

Because in New

yield a higher de-

York the default
interest is not a
loan, it cannot be
condemned as
usurious. So the
mortgage could
denominate the

Y Ye decision was
also stated to be
consistent with the ...
recognition that

fault rate that has
no limit in New
York.

In judicial fore-
closure states af-
ter acceleration,
the case wends it

default rate as way to issuance of
14%, 16%, 24% - thepurpose the judgment of
or any percentage. Ofawarding foreclosure and

What rate is ap-
propriate for busi-
ness purposes is a
different but com-
pelling issue. The
point remains,

interest is to make
an aggrieved
party whole.

sale. Then, the
sum due reverts
to yielding inter-
est at the judg-
ment rate of 9%.
The exception to

though, that the accelerated mort-
gage balance can and usually does

Maéing a World of Difference
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the rule is that the balance can con-
tinue to bear the default rate if the
mortgage clearly states that the de-
fault rate is to survive and not merge
into the judgment.

Returning to the new case, here is
what it means in practical terms. A
monthly mortgage payment of
$1,000 is due on Jan. 1 and monthly

thereafter, consisting of (for this ex-

ample) $700 interest and $300 prin-
cipal. (Assume that the interest rate
in the note is 7%.) The payments for
January, February and March are not
made, so on April 10 the lender or
servicer accelerates the full

$100,000 balance of the loan.

As mentioned, there had never
been a doubt that the accelerated
$100,000 bears interest either at the
note rate (7%) - or the default rate if
the mortgage so provided - until is-
suance of the judgment of foreclo-
sure and sale.

As to the three missed payments,
interest would have been computed
at the note rate on the principal only
(in this example, $300) - not the in-
terest (here, on $700). With this
new case, though, interest is to be
assessed on the aggregate of both
principal and interest, that is, on the
full $1,000 from the date each pay-
ment was due until acceleration.

One reason such a ruling was per-
haps unexpected was because it looks
like it might be interest on -interest
(compounding) that is often rejected.
But it turned out really to be the inter-
pretation of a New York statutory pro-
vision for simple interest.

The decision was also stated to be
consistent with the time-honored
recognition that the purpose of
awarding interest is to make an ag-
grieved party whole - something
lenders ‘and servicers will well
appreciate.

And now to the everyday conse-

The Lending

Process i1s

X
If you're puzzled and overwhelmed by
— the process complexities of managing
Tithe multiple real estate transactions—relax,

but your job
doesn’t have to be.

we know how to fit the pieces together.

Old Republic Title, Residential Information
Services, a service of Old Republic
National Title Insurance Company, pro-
vides time- and money-saving centralized
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and your customers of faster, more
efficient processing.

And best of all, we're committed to
exceeding your expectations with the
highest levels of service, standards
and values. Our most recent customer
survey rated our services with a score
of 9.4 on a scale from 1 to 10. This
ranks as one of the top reasons our
customers continue with Old Republic
Title year after year.

Puzzle Solved. Loan Closed.

Call Old Republic Title today at (888) 406-5166

for effective solutions. www.ort-ris.com




quences of all this:

M Prior to acceleration, the
longer a loan is in default, the more
interest it will now yield.

B How meaningful this will be on
one loan is problematic - but this ap-
plies to all mortgages in any portfo-
lio in New York. That clearly elevates
its importance.

M If there is to be a reinstate-
ment - even months or years after
acceleration - because the balance
would then have been de-accelerat-

EX] srreerr

Servicer To Use

New Platform

Fiserv Inc. of Brookfield, Wis.,
has announced that Meritech
Mortgage Services Inc., an af-
filiate of Saxon Capital Inc., will
use its Fiserv MortgageServ plat-
form to support its loan servicing
operation.

Meritech Mortgage Services’
main business is the servicing of
nonconforming residential mort-
gage loans. The default servicing ca-
pabilities - specifically workflow in-
tegration and collections technology
within the MortgageServ core sys-
tem - were critical factors in the se-
lection process, according to Den-
nis Stowe, company president.

“Meritech was seeking a single
platform incorporating both work-
flow productivity tools and a de-
fault management focus as part of
the core platform,” Stowe says.
“The search led to Fiserv and the
MortgageServ system.”

He notes that MortgageServ is
a real-time, Web-enabled, brows-
er-based system that provides
comprehensive functionality to
manage a mortgage loan servicing
enterprise and integrates value-
added modules for information
management, contact manage-
ment, analytic tools and imaging.

“MortgageServ collection, de-
fault risk management and task-
tracking capabilities enable non-
prime servicers to better target the
collection candidates that most
need to be focused on, and then
manage the processes involved,”
says Sadu Thinakal, Fiserv Mort-
gage Servicing Systems president.
“This managerial control results in
sustainable benefits.”

Firms Agree
On Resell Pact

King of Prussia, Pa.-based
SEDONA Corp., a provider of
Web-based customer relationship
management (CRM) solutions for

continued on page 33

ed, it would be reasonable to de-
mand interest upon each past-due
installment (on principal and inter-
est) from the date that payment
would have been due. That can be-
come a significant amount.

There is a caveat to all this - in an
equitable action in New York (fore-
closure is such an action), the court
retains discretion in the award of in-
terest. So if there were some fault or
delay attributable to the mortgage
holder, the court would not be man-

an equitable
action in New York,
the court retains
discretion in
the award of
interest.

dated to award interest under this
new formulation.

Such discretion, though, is rarely
invoked, leading to the conclusion
that the new rule should apply most
of the time. So, this new case really
does have meaning. That is the im-
portant story in New York.

In addition to maximizing the re-
turn in the Empire State, servicers
may wish to examine like formula-
tions for all other states in which
they service loans. E
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of hand-mapped determinations

Bl Most accurate: Virtually eliminates customer
service issues now and for the life of the loan
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Il Best customer service program: In person,
on the phone, on the internet, anytime
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. fast and hassle-free.

TRANSAMERICA
- FLOOD HAZARD CERTIFICATION, INC.

777 Terrace Avenue, 4th Floor, Hasbrouck Heights, NJ 07604-3114 ® 800-247-3384 o 800-553-3424 FloodFax®
Visit our website at www. TransamericaFinance.com/tfhc

SERVICING MANAGEMENT MAY 2002 W 11



