The ‘Notice To Cure’ Provision

Found In The Mortgage, It Can Create Real Problems For Servicers

f one ever wonders how some
courts view a mortgage foreclo-
sure, just think about their treat-
ment of the “notice to cure” pro-
vision. “Sacred” is
frequently too
conservative an
adjective.

This cure noti- |
fication ought to
be one of those
routine, mechani-
cal tasks which
precedes a fore-
closure and most of the time it is.
But on those occasions when the
process goes awry, or is perceived
that way by a court, the conse-
quences are severe: However far a
foreclosure has proceeded, it can be
dismissed.

‘Why the fuss? Good question.

Bruce J. Bergman

Understanding the basics

Some basics will help.

In the various states there isn’t
necessarily any requirement that
some “announcement” be given be-
fore a mortgage foreclosure action
can begin. Nor is there typically any
imperative that a defaulting borrow-
er be given an opportunity in
writing to purge the default. There
is absolutely no mandate for ei-
ther of these in New York, for ex-
ample.

But even in those states which im-
pose no pre-foreclosure notification,
the mortgage itself could so dic-
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tate. That is precisely what the Fan-
nie Mae/Freddie Mac Uniform In-
strument does, found in the latest
version in paragraph 21 titled
“Lender’s Rights If Borrower Fails
To Keep Promises and Agree-
ments.”

If a lender thought about it,
preparing and sending a notice
which grafts more than 30 days onto
the collection or foreclosure process
(with a potential for error or mis-
chief as well) would be an idea
quickly discarded.

After all, it is only the rarest ex-
ception when a lender does not voli-
tionally call or write to the borrower
concerning the default.

Briefly, this is what the notice
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to cure paragraph says:

Except in the instance of breach
of the due on sale clause (paragraph
17), a lender may accelerate the
mortgage - without making any fur-
ther demand for payment - so long
as three conditions are fulfilled.

Not surprisingly, one condition is
that some default exists. Another is
that the breach remains uncured af-
ter a special cure notice is sent. The
last condition (although numerically
the second) directs that the notice to
be sent sets forth:

(i) The promise or agreement
that I failed to keep;

(ii) The action that I must take
to correct the default,;

(iii) A date by which I must
correct the default. That date must
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be at least 30 days from the date
on which the notice is given;

(i) That if I do not correct the
default by the date stated in the
notice, Lender may require im-
mediate payment in full, and
Lender or another person may ac-
quire the Property by means of
Soreclosure and sale;

(v) That if I meet the conditions
stated in Paragraph 18 above, 1
will have the right to have
Lender’s enforcement of this
Security Instrument discontinued
and to have the Note and this
Security Instrument remain ful-
ly effective as if immediate pay-
ment in full had never been re-
quired, and

(vi) That I have the right in
any lawsuit for foreclosure and
sale to argue that I did keep my
promises and agreements under
the Note and under this Secu-
rity Instrument, and to present
any other defenses that I may
have.

Not an acceleration

Observe immediately that this re-
quired cure letter is not a corre-
spondence which declares an accel-
eration.

The cure notice is a prerequisite
(or condition precedent) to acceler-
ation, but it is not the same thing.
Sending an acceleration letter is no
substitute for the cure notification
and indeed would be of no effect un-
less the cure notice was first sent.

A basic dilemma should then be
immediately apparent. No accelera-
tion - and therefore no foreclosure -
will be valid without this pre-accel-
eration notice (so long, of course, as
the mortgage requires it.)

With that threshold truism in
mind, here are some points which
have been a source of trauma for
lenders and servicers:

M The letter must be prepared
and sent before a foreclosure can be
initiated.

B A file should not be delivered
to foreclosure counsel unless and
until the cure notice has been
mailed.

M The ability to accelerate - and
thus foreclose - does not even exist
until the 30-day cure period has
expired with the default still out-
standing.

Sending the letter

How the letter is sent is also a
factor.

The Fannie Mae/Freddie Mac
form dictates the mode of sending in
accord with paragraph 14. That
paragraph specifies either delivery
or mailing by first class mail.

Certified or registered mail does
not comply with the mortgage. Em-
ploying certified mail return receipt
requested (registered mail adds the
component of insurance, which
seems irrelevant), presents a
method to prove receipt, but it
should be used only in addition to
regular first class mail. Even the
added certified mail may be of limit-
ed utility because a wily borrower
can refuse delivery.

Assuming first class mail is reli-
giously adhered to, what happens if
a crafty borrower claims never to
have received the correspondence?

In New York, at least, proof that
the mailing took place is sufficient
and a claim of non-receipt is of no
moment. This suggests that proof
should be in the lender’s or ser-
vicer’s file for those occasions when
a guileful borrower will challenge
the mailing.

Two choices in this regard can be
considered. One is to prepare an af-
fidavit of service by mail for each
cure notice. A more expensive and
labor intensive alternative is to ob-
tain a proof of mailing from the post
office for each such letter.

The content’s the crux
No matter how meticulous a
lender or servicer may be in mailing
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the cure notice, the content of the
letter is critical.

The letter is obligated to mirror
the points elucidated in paragraph
21 (B), which was quoted earlier.
Each of those must be in the
letter. (That becomes an effort only
the first time the form letter is pre-
pared.) Significantly, any inaccuracy
here can torpedo the effectiveness of
the letter.

Harkening back to the jaundiced
view taken by the courts on this
subject leads to a disheartening and
confusing fairly recent case decision
[Manufacturers & Traders Trust
Company v. Korngold, Misc.2d,
6I8 N.Y.S.2d 744 (1994)].

Here, a mortgage containing the
standard cure provision was given to

MidAtlantic, which assigned the
mortgage to M&T. In turn, M&T ap-
parently engaged MidCoast as its
servicer. When a default ensued, the
30-day cure letter was dutifully sent
by the servicer.

Borrower defended the foreclo-
sure on the ground that because
MidCoast was neither the lender nor
its successor, compliance with the
cure provision was lacking, thus
rendering acceleration ineffectu-
al. The court agreed with the bor-
rower and M&T was fortunate that
the remedy was denial of summary
judgment instead of dismissal of
the case.

A troublesome decision

This decision is particularly trou-
blesome because it adds still another
peril to the notice dilemma: that a
servicer may not be capable of send-
ing the cure correspondence. Closer
examination reduces the concern.

In this case, MidCoast asserted
that it was M&T’s agent and attempt-
ed to prove that by its own state-
ment. But M&T itself had to be the
party to assert the agency so this is
a problem easily surmounted.

The next issue which disturbed
the court was lack of evidence that
the borrower had ever been noti-
fied of MidCoast’s role as agent, an-
other hurdle readily overcome. So
the court was prepared to entertain
summary judgment anew upon
plaintiff’s demonstration both that
MidCoast was its agent and that
borrower had reason to know of
MidCoast’s authority to act for
plaintiff,

In the end, this case is disturbing
not so much for the principles it pre-
sents - although those are annoying -
but as a dismaying reminder of the
pitfalls surrounding the seemingly
elementary notice clause.

The notice to cure provision re-
mains a trap for the unwary and even
the wary. Caution and diligence in this
realm are ever important.
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MEMORANDUM

TO: All default servicing personnel and foreclosure/
bankruptcy attorneys and trustees.

FROM: Denis Pierce, Pierce and Associates
Attorneys at Law, Chicago, II.

THE PROBLEM:

For the past several years, it has been apparent that default servicing
personnel and foreclosure/bankruptcy attorneys spend excessive time
and money in communicating routine data and information. Letters,
faxes, phone calls and ovemight delivery have been the standard
methods for attorneys and trustees to advise Servicers of routine case
status and events, either scheduled or concluded. The cost in time,
personnel, postage and phone expense is excessive and inefficient.

THE SOLUTION:

LINCS,™a state-of-the-art telecommunication system which is able
to securely transfer comments, e-mail and case status between attor-
neys/trustees and Servicers. After 18 months in development,
LINCS * is operational.

HOW DOES LINCS * WORK?

LINCS *is a custom software application using Lotus Notes,® the in-
dustry’s top groupware system, as its platform.  State-specific events
have been established for:

* Foreclosures « Bankruptcies < Deed-in-lieu
* REO closing < Contract forfeitures
* Building violation proceedings
* PLUS: Event status, comments, and
e-mail are updated daily.

WHAT IS THE COST TO THE SERVICER?
There is NO cost to the Servicer. Attomeysftrustes pay a one-time cost for
software and a nominal transaction fee.

Currently a foreclosure or bankruptcy technician might have 15 to 20 files
that need updated status. This requires either calling a number of field
counsel offices, leaving messages and hoping that someone calls back, or
preparing a list of cases, faxing it to a field counsel and hoping a retumn fax
is sent soon. LINCS™solves this ongoing problem.

LAW FIRMS AND TRUSTEE COMPANIES
CURRENTLY ON-LINE WITH US INCLUDE:

Lev & Okuda, Hawaii Faber & Gitlitz, RA. Florida Peter D.
Kom, RA. South Carolina Eschen, Eschen & Frankel, New York
Samvel . White, RC. Virginia South & Assec., Kansas &
Missouri Tro#t & Trot, RC. Michigan Wolf & Pfeifer, California
Castle & Castle, RC. Colorado MeCalla, Raymer, Padrick,
Cobb, Nichols & Clark, Georgia Feiwell & Hanney, Indiana
Lerner, Sampson & Rothfuss, Ohio Barrett, Bruke, Wilson,
Castle, Daffin & Frappier, L.L.R Texas Friedman & Mac-
Fadyen, PA.A. Maryland Pierce & Associates, RC. lllinois T.D.
Service Co. California Wilson & Associates, PA. Arkansas
Routh & Crabiree, RC. Alaska
LINCS™ is an “open system”: any attorney or trustee referred
by a Servicer can have access to LINCS.™ Currently there are
over 50 foreclosure/bankruptcy firms on LINCS™ and we con-

Servicers in the nation are already on-line. LINCS™ is poised to
become the industry standard.

LINCS

Lawyer’s Information Network Communication System

For further information contact our LINCS~
administrator, Margarete Marley at (81 3) 298-0539




