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REAL ESTATE UPDATE

The Skill of the Drafter

Legal Fees Are Available but the Amount Is Up to the Judge

SUPREME Court judge in a bor-

ough of New York City once asked a

plaintiff's counsel upon oral argu-

ment for the judgment of foreclosure

and sale, “Can you get legal fees in a foreclo-

sure?” The answer then, as now, was simply

enough “yes” — so long as the mortgage

contains an appropriate clause empowering

the court to grant the award. The court’s can-

-dor in making the inquiry was refreshing, but

the inherent lack of background on the part

of the inquirer should not be surprising. The
question was asked in 1977.

Back then, mortgage foreclosure cases
were a rarity. Interest rates were less volatile
than now and properties tended to hold their
equity. Most often, that meant a distressed
borrower could more readily sell the proper-
ty before a foreclosure concluded. All factors
combined typically led to reinstatements or
payoffs prior to the judgment stage, the point
at which legal fees are considered. The end
result was that issues surrounding legal fees
in mortgage foreclosure cases remained:gen-
erally obscure until perhaps the mid-1980s. If
enlightenment eventually ensued, as is here
sugffested, this should be a settled arena and
legal fee awards should emerge with regulari-
ty, free of undue controversy.

If a further discussion of principles atten-
dant to legal fees in the foreclosure action
will have a salutary effect, this polemic will
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have been worthy. Highlighting the role of
legal fees, followed by the rules attendant to
the award, may help.

Practicality

Though there is nothing wrong with an in-
tellectual exercise in this forum, legal fees
most often have genuine practical meaning in
foreclosure litigation. Mortgage lenders un-
derstand the legal principles associated with
counsel fees in the mortgage foreclosure
case. They recognize that a legal fee provi-
sion in a mortgage supports an award of at-
torneys’ fees in a judgment of foreclosure and
sale. This foresight undoubtedly plays some
role in the business decisions lenders make.
It is understood, in advance, that in the event
a mortgage foreclosure action must be pur-
sued, some or all of the legal cost will be
recouped. At least that is the way it is sup-
posed to happen.

There are then two scenarios to analyze:
reinstatement and payoff. As a matter of law
in New York, a lender may freely reject a
tender of arrears (that is, an attempt to rein-
state the mortgage) made after a proper ac-
celeration, having become entitled to full
payment of the mortgage balance. !

Thus, a lender’s unequivocal rejection of a
post-acceleration tender of arrears is autho-
rized. ? If a lender is free to decline payment




of arrears after acceleration, it is empowered
to impose conditions upon the acceptanee of
that which it could otherwise refuse. So even
if a mortgage for some reason did not contain
a legal fee clause, in the instance of a borrow-
er's desire to reinstate, a lender could de-
mand reimbursement for legal fees incurred.
Failure to remit would result in lender’s rejec-
tion of arrears.

Although New York law is clear on this
point, the mortgage can change the circum-
stances. For example, the widely used Fannie
Mae/Freddie Mac form of mortgage obliges a
lender to accept reinstatement at any time up
to issuance of the judgment of foreclosure
and sale. The privilege is available, however,
only if all reasonable legal fees are paid.

Whether it is New York law or the mortgage |

contract which controls, reinstatement gener-
ally does not involve the courts. Legal fees
will properly be paid as a condition of rein-
statement without judicial intervention.

Payoff or Satisfaction

Payoff or satisfaction presents a different
situation. A mortgagor always has the right to
redeem the mortgage * until the property is
struck down at the auction sale. Stated more
expansively, at any time prior to the actual
auction sale required by the foreclosure judg-
ment, an owner of the eginty of redemption
— conspicuously including the mortgagor —
possesses the right to redeem by remitting
the sum total of all principal, interest and
costs, together with any other obligations the
court finds to be secured by the mortgage: ¢

If there is such an absolute right, then only
charges imposed by the mortgage can be as-
sessed. A legal fee provision will support re-
payment of counsel fees. Absence of the
clause from the mortgage instrument re-
moves any obligation to pay for plaintiff’s
counsel.

Again, though, the courts will typically not
become involved with the process. Even at-
torneys whose fee requests are overly inflat-
ed should be open to reasonable
compromise. Borrowers may sometimes be
chagrined at the level of fees (although if the
borrower was the cause of tortuous litigation
he should not be shocked) but the need to
satisfy the mortgage and avoid further legal
expense tends to elicit greater willingness
from that side as well.

Only when the lender and borrower are
both intractable will the court be called upon
to assess the sum due pursuant to the mort-
gage. Then, resort is to RPAPL §1921(2)
which authorizes a special proceeding to ob-
tain judicial discharge of the mortgage if the
mortgagee refuses to deliver a satisfaction.
Assuming counsel fees are the point of con-
tention, the court will quantify the amount
due.

How judges view legal fees more commonly
becomes a dispositive part of the equation
upon the application for judgment of foreclo-
sure and sale. This harkens back to an earlier

thought that, while most often this is not a
problem, a few courts are mysteriously disin-
clined to award legal fees in ‘a Tore¢losure.

The conundrum is &il the more puzzling
because the underlying principles are.so un-
alloyed. 5 Of course the courts have discre-
tion as to the amount of the fees, but there
should not be dissension about whether fees
are to be granted. The legal underpinning
makes that apparent.
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Although the well recognized American
rule is that each party to a lawsuit must bear
its own counsel fees, ¢ that maxim can be
altered either by statute or contractual agree-
ment between the parties. 7

No statute in New York requires payment
of legal fees by one party to the other in a
mortgage forelcosure case. But contract —
that is, the mortgage itself — can so specify.
New York courts have been consistent in rul-
ing that legal fees are awardable to a foreclos-
ing plaintiff in the judgment of foreclosure
and sale if the mortgage so provides.?

If attorneys fees are to be recovered, the
amount is decreed by the court upon applica-
tion by plaintiff's counsel and made a part of
the judgment of foreclosure and sale. ® How
much the plaintiff has paid or has agreed to
pay its counsel is not the measure of reim-
bursement. 1 Rather, reasonableness must
control, !

Dispositively, although a legal fee clause in
a mortgage is effective (the whole point of
this missive), if the provision appears solely
in the note or bond it will be insufficient. 12
Even though a legal fee clause may properly
repose in the mortgage, it must contain en-
abling verbiage to accomplish-the task.

Neither the statuory (RPL §254) nor the

_ title company promulgated forms of mortgage

in New York contain an efficacious legal fee
provision. 13

Whether the clause in the ubiquitous Fan-
nie Mae/Freddie Mac mortgage form prior to
October 1991 supports legal fees is open to
debate. There should be no doubt, though,
about the post-October 1991 version, which,
provides reimbursement for legal expense —

 something discussed in these pages not so

long ago. 14

The debates about whether there is valid
legal fee language in any given mortgage con-
tinue. In one case, counsel affirmed in sup-
port of the judgment of foreclosure and sale
that “The mortgage provides that lender will
have the right . . . to collect all costs allowed
by law, including ... reasonable attorneys’
fees.” 15 The problem for plaintiff was fatal
circularity of reasoning. Since “law” does not
provide for legal fees (the mortgage would
have to say so) “whatever law allows” leads
to a blind alley. Legal fees were correctly
rejected. 16

Perhaps a closer call found in favor of the
plaintiff's request. !” There, the language in
question recited:

Mortgagor must pay all expenses of Mort-

dage; including reasonable attorney’s

fees, if (a) Mortgagee is made a party in a

suit relating to the Property, or (b) Mort-

gagee sues anyone to protect or enforce

Mortgagee’s rights under this Note and

Mortgage.

Even though mortgage forelcosure was not
mentioned, the breadth of the provision was




ruled sufficient to provide attorney fee
recompense to the plaintiff. 18

Conclusion

In the end, the overall direction
should be unclouded. Judicial reflec-
tion upon the skill of drafters seeking
in a mortgage instrument to preserve
legal fees to foreclosing parties is like-
ly to continlie unabated.

And it should, until every attorney
who ever drafts a mortgage becomes
thoroughly conversant with the nec-
essary concepts and words to empluy.

It happens to be uncommonly ele-
mental, but legal 'callings are wvast
enough to assure that novices will fre-
quently dabble in mortgage
preparation.

Another area of appropriate judicial
scrutiny is how much the legal fee
should be. That contemplation is ab-
solutely the realm of judicial discre-
tion. It belabors the obvious to
observe that a veteran senior partner
pursuing a complex foreclosure is en-
titled to a greater legal fee award than
a first year associate tussling. with a
garden variety case.

How then to justify a court’s silent
declination to insert any counsel fee
amount in a judgment of foreclosure
and sale when there is a competent
legal fee clause in the mortgage and a
cegent presentation of counsel’s ef-
forts to prosecute the case?
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