THOSE DANGEROUS REAL ESTATE BINDERS*

By BrRucE J. BERGMAN, EsQ.%#

INTRODUCTION — THE AUTHORITIES SAY NO

Many, if not most typical real estate transactions begm with a
document generally known as a “Binder’—a dangerous piece of
paper which has been a source of considerable confusion, dissatisfac-
tion and litigation. Nevertheless ‘brokers insist upon it because it is
viewed as a means to secure a commission, The seller ms1sts upon
it to “insure” h1s sale. The buyer:demands 1t to ¢ preserve > his pur-
chase.

But the bmder often w1ll not accomphsh the end desired by
broker, seller and buyer and knowledgeable attorneys and real estate
writers unammo i i v

 his w1dely used ,ext “Contracts and Con-
veyances of Real Property”, refers to binders this way:

“Unfortunately, it is with these (binders) that so many of
our transactions begin. When they are enforceable as con-
tracts they are apt to bind a party before he can think twice
about a proposal to see his lawyer. Sometimes they are en-
forceable, sometimes they are not, and often they are so
doubtful that nobody can conﬁdently predict their effect
until the outcome of a lawsuit. In no case are they satisfac-
tory.”

It has been stated another way by no less an authonty than
James Pedowitz, former Vice President and Eastern Regional
Counsel for The Title Guarantee Company and Pioneer National
'Il‘lltle Insurance Company, who noted in a lecture some 1years ago
that:

“The problem with binders . , . is that if it is unenforceable
it is unsatisfactory, if the client wants it enforced. It is
certainly unsatisfactory from the attorney’s point of view
when he cannot with confidence advise his client as to the
exact legal effect of the particular binder, without resort to
expensive and lengthy litigation. Not in the least, a binder
almost never covers all of the terms and provisions that an
attorney for a seller or a buyer would prefer to have, let
alone insist on having, in a well prepared contract of sale.”

In Alexander Bicks’ PLI monograph “Contracts for the Sale of
Realty”, as revised by Herman M. Glassner and William M. Kufeld,
the admonition was that:

“It cannot be empha51zed too strongly that clients—both
sellers and purchasers—should be urged not to sign binders.
(Continued on Page 225)

* This is an expanded version of an article which appeared in the “New
York State Bar Journal” in November, 1979.
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As prepared by many realtors, they may be complete enough
in setting forth the details of the proposed sale, so that a
court will enforce them as contracts. In such cases, the
parties will have been deprived of an opportunity to in-
clude the clauses necessary for their protection. Clients
may realize too late that they will be bound to perform a
contract unwittingly executed.”

Even the document’s description should be a source of sus-
picion, If it actually “binds”, should it not be referred to as a “short
form contract”, because that is just what it would be? And if there
is no binding effect, are the possible moral compunctions, tenuous
and ephemeral at best, worth all the trouble?

Still further, binders, almost invariably prepared by brokers,
cite the broker as the procuring cause of the transaction and pro-
vide for the payment of a broker’s commission. Even without such
language in a binder, the signing of the binder can be substantial
ammunition supporting a broker’s claim to commission earned, al-
though the deal collapses—something competent counsel would not
otherwise countenance since he would cause to be signed an appro-
priate commission agreement before any contract is executed.

Yet, in spite of all the sage advice, the potent pitfalls and a
variety of other factors militating against binders, prospective
sellers and buyers, aided by the entreaties of brokers, continue to
demand them. :

If counsel consults a standard authority, such as 1A Warrens
Weed New York Real Property §105, entitled “Definite and certain
contract,” he will find this apparently concise analysis:

“In order to move a court of equity to grant specific per-
formance of a contract, it must be definite and certain in its
terms (citing, inter alia, Buckmaster v. Thompson 36 N.Y.
558; Kayser v. Arnold, 124 N.Y. 674; Dunckel v. Dunckel,
141 N.Y. 427; Kingsbridge Improvement Co. v. American
Exchange - Pacific National Bank, 249 N.Y. 97; Arnold v.
Exterior Construction Corp., 37 Misc. 2d 1054). Vagueness
of expression, indefiniteness and uncertainty as to any of
the essential terms of an agreement may prevent the crea-
tion of an enforceable contract. (Citing Brown & Guenther
v. North Queensview Homes, Inc., 18 A.D. 2d 327.) The con-
tract must be reasonably certain as to its subject matter, its
stipulations, its purposes, its parties, and the circumsances
under which it is made. (Citing Stokes v. Stokes, 148 N.Y.
708; Ansorge v. Kane, 244 N.Y. 395.) The contract must be
complete in and of itself, (Citing Kayser v. Arnold, supra;
Mandel v. Guardian Holding Co., supra.) The agreement
cannot be conditional or contain reservations. (Citing
Kingsbridge Improvement Co. v, American Exchange - Pa-
cific National Bank, supra.)

That explanation is fine as far as it goes, but only serves to
highlight the problems. After all, what indeed is vague, indefinite
and uncertain? When would a binder be complete in and of itself?
What is the role of a condition or a reservation? The answers are
extremely difficult to pinpoint on anything but a case by case basis.

(Continued)
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PRELIMINARY REQUISITES

When a lawyer prepares a contract of sale, while there may
always be room for questions of interpretation, it would be most
unlikely that an unenforceable document would emerge. With any-
thing less than a “full contract”, as that concept is generally under-
stood by attorneys, there is more room for doubt—which is probably
the primary problem with binders and like attempts to seal a bar-
gain for realty.

An overview of some of the basic critical aspects of an agree-
ment is as follows: )

— Pursuant to the Statute of Frauds! there is a general require-
ment that a contract of sale, or a note of memorandum there-
of, be in writing.

—The signature is to be by the principal or an authorized agent.
(Care must be exercised as to the expression of the agent’s
authority in different jurisdictions. For example, in New
York, the agent’s authority must be in writing,2 while in
Rhode Island it may be granted by parol?)

—The agreement need not be in the “form” of a contract.

—An agreement can be complete even though blanks for a
broker’s name and amount of commission have not been filled
in4

—More than one writing can be interpreted together to satisfy
the Statute of Frauds, (But there is often the difficult prob-
lem of whether the writings constitute an offer and accept-
ance or an offer and a counteroffer. In addition, where the
parties have signed different pieces of paper, there is the
issue of whether they’ve agreed upon the same thing.5)

THE PROBLEM AREAS

QUALIFYING LANGUAGE

Assuming the hornbook requisites have been satisfied, there is a
particularly thorny problem of qualifications added to binders which
either render them essentially useless or just questionable. Neither
situation is productive.

For example, subjecting the binder to “details to be worked
out”, (so long as it contained the basics: parties, subject matter,
mutual promises, price and consideration, discussed infra.) in one
jurisdiction at least was held to have no effect on the otherwise
valid agreement. If there was later a disagreement on those “de-
tails”, one of the parties will be saddled with something he would
not have agreed to but for a binder substituting for a full contract.

Specific language in a binder that the parties are not to be
bound until execution of a formal agreement has been honored by
courts.® (Why then sign a binder?) ‘

What if the binder is agreed to be “subject to a formal con-
tract”? It depends, and those are words laden with trauma. The
courts would have to look at each case to determine whether the
intention of the parties was to be immediately bound, with the
“formal contract” to just be a more artistic version of their under- |
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standing, or if the intention was not to be bound at all until execu-
tion of the more formal writing.” In one Appellate Division case, at
least, the court ruled the agreement enforceable even though it
provided for the execution of a more formal contract (Pelletreau v.
Brennan, 113 App. Div. 806). Obviously, with court and counsel
wrestling with the effect of such qualifying language, a layman
certainly cannot be expected to know what he is getting into.

Of course, the confusing question of qualifying language need
not be reached until it is determined that the essential elements of
a contract have been met. These elements are usually said to be:

(1) The parties (rarely a problem);

(2) Mutual promises (rarely a problem);

(3) Subject matter, including an identification description;
(4) Price and Consideration.

DESCRIPTION

The property must be described with reasonable certainty,
which is obvious, but more illusory than it might first appear.
Clearly, if a legal description, is given, there can be no dispute.
Beyond a legal description, however, there is considerably less
certainty. ' ,

The general rule as to sufficiency of description is that it must
identify the property or supply the “key” to identification, and
parol evidence will be admissible to identify the property where
there is such a basis in the description, although no parol evidence
will be permitted to add or vary the description. But even the gen-
eral rule is of minimal comfort in a given fact situation, The anno-
tation covering this point runs to one hundred pages (23 A.L.R. 2d
6)! ,

Some of the difficulties with the description in the binder are
illustrated by the following examples: '

—A description of the “Joe Jones House” may be clarified by
parol evidence (Marks v. Cowdin, 226 N.Y. 138) but not if
Jones owns more than one house, in which event the descrip-
tion would be insufficient (Hummel v. Cruikshank, 280 App.
Div. 47). )

—Where a binder attempted to incorporate by reference a
description in two title policies, even though incorrectly re-
ferred to as two “deeds” it was upheld by a court.

—Where the property is part of a seller’s larger parcel, a recital
of dimensions or area without delineating the boundary be-
tween the subject of the sale and the property to be retained
will cause the binder to fall (23 A.L.R. 2d 6).

—A description of the property by street and number, such as
32 Main Street” may be sufficient, but not always.. (In Wash-
ington State there must be a legal description.) For example,
the highest court in the State of New York ruled upon the
adequacy of a street number description and found it adequate
(Lukawski v. Devlin, 234 N.Y. 583). However, in a later case,
the description in the agreement was: ‘

(Continued)
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“Property known as and by the street number 1441 Bedford

Avenue, being an 8 family brick and stone apartment build-

ing on a lot about 33 x 95 irregular.”
In actuality, the dimensions were 33 feet, 114 inches fronting
on Bedford Avenue, 93 feet 10 inches deep on the northerly
side, tapering to a width of 14 feet 114 inches in the rear. The
Court’s ruling was that the actual description was not in com-
pliance with the contract and the buyer was not required to
complete the purchase (Von Bargen v. Kinsberg, 245 N.Y.
647).

—As a corollary to the prior example, a street number descrip-
tion may be inadequate where the seller owns some additional
property used in connection with the house, but not neces-
sarily acquired at the same time, or not otherwise essential
to the house.

TERMS OF PAYMENT

Most binders held unenforceable have failed because of inade-
quacy in setting forth the terms of payment. As will be seen from
the examples to be listed, this is a particularly vexacious problem.
If the binder is fatally defective, everyone has wasted time and
probably the expense of litigation, If the binder does survive,
someone was probably stuck with payment provisions he never
expected.

Here are some areas of difficulty in expressing consideration

for the transaction:

—1In a leading New York case, the language in the binder was:

“The price is $32,625, payable $12,625 cash; balance of $20,-

000 to remain on first mortgage for 5 years. The sum to be

paid on signing of contract . ... to be agreed upon. The

balance of cash payment on passing of title (giving date)”
The Court ruled that in this instance the amount to be paid
on contract was an essential element which had not been
agreed upon. Hence, no contract was said to exist. (Ansorge
v. Kane, supra)

—Language such as a price of $30,000.00 “subject to a mortgage
of $14,000.00” would probably be upheld in Connecticut where
the $14,000.00 would be interpreted as a credit to the buyer
(Didriksen v. Havens, 136 Conn. 41, 68 A. 2d 163). Georgia, on
the other hand, would find the language too indefinite and
would deny specific performance. (Williams v. Manchester
BId. Supply Co., 213 Ga. 99, 97 S.E. 2d 129)

—A binder provision compelling seller to pay taxes and assess-
ments which would become liens upon title closing, except
current taxes, would be too ambiguous as to its effect on an
assessment payable in installments over a period of years.
(Jackson v. Garvin, 4 Ohio App 24, 211 N.E. 2d 89)

—Terms calling for purchaser to “assume’” existing assessments
is too vague to determine if purchaser could deduct their
amount from the purchase price. (Wright v. Lowe, 140 Cal.
App 2d 891, 296 P. 2d 34)
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—Mention of a monetary consideration payable “as per terms
agreed” violates the Statute of Frauds. There might very well
be an oral agreement as to the amount, but it is unincor-
porated in the writing. (Bisgeir v. Keller, 122 Misc. 705, 203
N.Y.S. 627, aff’d, 214 App. Div. 758, 209 N.Y. Supp. 797)

—Where payment of the purchase price is to be deferred to a
future time, but the due date is not specified, the binder will
be unenforceable. (Edward H. Snow Development Co. v.
Dysheer, 62 N.M. 113, 305 P. 2d 727; Sarber v. Harris, 368 P.
2d 93; 81 C.]J.S. Specific Performance § 34 [c] [2]) (Perhaps
incongruously, where a balance was made payable “on terms
to be agreed”, the binder was valid if the purchaser tendered
cash: Morris v. Balland, 16 F. 2d 175.)

—A clause providing for payment of 30% in cash while defer-
ring the balance “to be agreed upon” with interest not exceed-
ing 6% would be unenforceable as insufficient explanation of
terms of payment, (McMikle v. O’Neal, 207 So. 2d 922; Tucson
v. Farrington, 396 Mich. 169, 240 N.W. 2d 464)

—Where a purchase money mortgage is to be taken back but
no rate of interest or maturity date is specified the majority
rule is that the agreement is too vague to be enforceable.
(Darnielle v. Geraci, 237 Md. 51, 205 A. 2d 55) The minority
view, followed in New York and New Jersey, will imply
interest at the legal rate with payment due on demand. (An-
sorge v. Kane, supra; Berlinger v. Mofitt, 82 N.Y.S. 2d 833)
The minority presumption, however, will not prevail if some
other part of the proposed agreement indicates an intention
not to create a demand obligation. (Monaco v. Levy, 12 App.
Div, 790, 209 N.Y.S. 2d 555)

CONCLUSION

While the foregoing problems are the most common, they do
not by any means complete the list of litigated language in binders.
Where the time for closing has been left out, it’s been fought over
in court—the result that the court would fix a reasonable time.

When the place of closing has been omitted, the courts have
ruled it to be at the seller’s residence.

But where the parties have contracted to close title at a time
to be mutually agreed upon, an essential element is missing, ren-
dering the agreement unenforceable.

Neglecting provisions for the apportionment of taxes, insur-
ance, rents and mortgage interest will not void the binder because
the law will supply provisions, albeit terms the parties would not
have preferred.

While the existence of covenants and restrictions render title
unmarketable (Bull v. Burton, 177 App. Div. 824, aff’d 227 N.Y. 101)
a provision in a binder that the purchaser takes subject to them does
not cover easements and the buyer could be burdened with what
would otherwise be totally unacceptable (Israelsky v. Levine, 215
App. Div. 94; Broadway - Long Beach Realty Corp. v. Feiber, 141
Misc. 764; Atlas Realty of East Meadow, Inc. v. Ostrokfky, 56 Misc.

2d 787). (Continued)
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Similarly, if the binder does not discuss violations of municipal
ordinances, there is no obligation to remove them and title is mar-
ketable. (Salsone v. Sanzone, 212 N.Y.S. 2d 492; Wind v. Healy, 147
N.Y.S. 2d 562; Manhattan Life Insurance Co. v. Wall Inv., Corp.,
226 N.Y. Supp. 717, aff’d 228 N.Y. Supp. 845)

Perhaps most disconcerting, there is law providing that an
agreement too indefinite for specific performance may still give rise
to a cause of action for damages, [2 Restatement of Contracts § 370
Comment (b) (1932); Gulbenkian v. Gulbenkian, 147 F. 2d 173 (2d
Cir. 1945); Austin & Bass Builders, Inc. v. Lewis, 350 S.W. 24 133
(Mo. App. 1961); 158 A.L.R. 990; Hedges v. Hurd, 47 Was. 2d 683,
289 P. 2d 706 (1955)]

And even this ancillary list can go on and on—which is pre-
cisely one of the main objections to binders. From state to state,
and even within a particular jurisdiction, it may be extremely difh-
cult, if not impossible, for an attorney to tell his client whether that
binder actually “binds”. And if it does bind, it most certainly will
contain less than all the provisions counsel would insist upon for
the protection of his client. We then harken back to the authorities
who advise against signing binders. «

As we've seen, attempts to qualify binders with language such
as “subject to a more formal contract” may or may not be effective.
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Providing that title be “satisfactory” will also bring a nebulous
result. Some authority holds that this means marketable title, others
demand only that the purchaser’s objection be reasonable or show
good faith--again, room for uncertain litigation [see 13 A.L.R. 2d
1448; 4 Williston Contracts § 675 (3d ed. 1961); 55 Am, Jur. Vendor
and Purchaser § 163 (1946); Moot v. Business Men’s Inv. Associa-
tion, 157 N.Y. 201]

A provision such as “subject to the approval of counsel” or,
preferably, “This binder not to be effective unless and until spe-"
cifically approved by seller’s (or buyer’s) attorney” would probably
negate the binder’s effect until that approval was obtained. How-
ever, if a qualification is successful, and it usually will be uncertain,
what then was the point of the binder? The final answer is none,
except to make the client happy.

Probably the most practical service an attorney can render a
client desirous of signing a binder is to make himself available for
a formal contract. If a seller or buyer wants to be bound, let him
be bound by an agreement that contains requisite detail and safe-
guards. Let him have that to which he is entitled. The public is not
properly served by the execution of quesuonable and 1ncomplete
documents.
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