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You Can Sue On The Note...

...In Certain States, But Consider Carefully What You Might Be Forfeiting

he subject is “election of
remedies” and the technical
aspects of the subject, both
around the country and in
New York, are obscure and complex.
But as a practical
matter, they are of
| potential signifi-
cance to a mort-
gage holder or

review of back-
ground and the
relationship to a
new case will
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~ highlight the importance.

In many states, this is called the
“one action rule.” In New York, it is
better known as the “election of reme-
dies.” Remember that when a borrow-
er signs (more accurately, executes) a
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mortgage note (or bond), he promises
to pay a monetary obligation. Security
for that promise is execution of a
mortgage - the pledge of property in
support of the promise to pay.

In judicial foreclosure states, quick
reference to the two basic documents -
the note and the mortgage - reveal dual
paths available to a mortgage holder:

M suit on the note, the promise

to pay (referred to as an action at
law); or

W foreclosure of the mortgage
(referred to as an action in equity.)

The problem in New York, and
many other one action rule states, is
that statute prohibits a mortgagee
from pursuing both remedies at the
same time. Would a mortgagee really

want to start two separate suits? Prob- -

ably not, but sometimes, circum-

stances create the dilemma (which is

just what happened in the new case,
but more on that in a moment).

A good idea, perhaps

Suppose, for example, that the
mortgaged property is worth less
than the debt due. At the same time,
though, the mortgagors, or guaran-
tors, if there are any, have readily
reachable assets; that is, they could
pay a money judgment. Suit on the
note would be a good idea.

Then there is the situation where
environmental problems at the
property mitigate against foreclos-
ing upon it. Or, a lender knows that
a foreclosure could be quite lengthy,
but a suit on the note is likely to pro-
ceed quickly, and the borrowers have
some assets. Again, suit on the mone-
tary obligation looks appealing.

If (in New York) a mortgagee
opts to sue on the note, but for
whatever reason decides later that it
wasn't such a good idea after all, if
a judgment has been obtained, insti-
tution of a mortgage foreclosure is

barred until the judgment is re-

turned fully or partially unsatisfied -
a possibly time-consuming effort.

With those basic principles in
mind, observe a lender’s dilemma
under these facts, found in Valley
Sav. Bank v Rose, A.D. 2d, 646
N.Y.S.2d 349 (2d Dept. 1996): '

Bank loans $300,000 to corpora-
tion in New York secured by a guar-
anty and mortgage from the corpora-
tion’s principals, the Roses. The
Roses later sued the bank in New Jer-
sey. The bank counterclaims for all
sums due it, including the $300,000
mortgage. Judgment is awarded the
bank for some $714,000.

Thereafter, the Roses file a Chap-
ter 7 bankruptcy petition in New
York. The Roses’ unsecured debts
are ultimately discharged, prior to
which the bank has the automated
stay lifted to commence a foreclo-
sure upon its mortgage.

What’s the problem?

The problem should be apparent.
The bank has a judgment, but has
never endeavored to execute upon it.
Because the judgment has not been
returned fully or partially unsatisfied,
there is an election of remedies prob-
lem and it looks like foreclosure is ex-
cluded. That was the ruling of the low-
er court, notwithstanding the unten-
able dilemma it imposed upon the
mortgagee.



On appeal however, the bank was
saved. Among other things, the ap-
peals tribunal noted that the bank
did not elect to sue in New Jersey
and get a judgment. It was sued and
was ‘therefore obliged to raise its
own claims. Next, any attempt by
the bank to execute upon its judg-
ment would have been futile be-
cause of the initial automatic stay

occasioned by the Roses’ bankrupt-

cy filing. Finally, and most critically,
after the foreclosure was begun, the
Roses received a discharge in bank-
ruptcy. Therefore, the money judg-
ment was void (11 USC §524[1])

and no execution upon it was possi- |

ble (11 USC §524(2)).
So, if the bank were precluded
pursuant to otherwise applicable

New York statute from foreclosing,
it would be entirely stymied. In the
end, the remedy at law - on the note
- is effectively gone. Thus, there
cannot and should not be a bar

* against the bank’s foreclosure.

“Election of remedies” dictates
can move in convoluted ways. But
here, justice was clearly served. E4



