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 If the statute of limitations to foreclose a mortgage is expiring, do settlement 

negotiations with the borrower serve to save the lender from the defense of the statute 

of limitations if it then expires?  The best answer is “maybe”, and it depends upon the 

facts – all both obscure and important enough to be worthy of exploration.  This can be 

a dangerous realm; examining the controlling principles should be meaningful. 

  

 The statute of limitations under consideration – that is, for foreclosure of a 

mortgage - is six years1.  The knowledgeable mortgage lender or servicer, or their 

counsel, might immediately wonder why a lengthy six year statute of limitations would 

even be a factor.  What lender would wait six years to begin a foreclosure action and 

run afoul of the statute of limitations?  Who would dawdle for that long?  To be sure, it 

seems like a bizarre notion, but experience confirms that it does indeed happen, and 

not so infrequently. 

 

 First a few basics will help.  The six year statute of limitations begins to run from 

the due date of each unpaid mortgage installment2, or (more common as a practical 

matter) the moment at which the mortgagee is entitled to demand full payment – when 

the mortgage balance is accelerated by proper demand3. 

 



 Referring to installments, although recovery is barred for installments due more 

than six years before the mortgage foreclosure action was commenced4, the statute of 

limitations does not preclude recovery for the principal sum due which matured within 

those six years5.  Rather, the compelling rule is to the contrary: an action can be 

brought on each installment within six years of the time it matured or came due6. 

 

 Regarding acceleration – which is a typical event – once a lender has exercised 

the option to accelerate, each subsequent payment which would otherwise have been 

due cannot start a new period of limitations.  Even though a mortgage may be payable 

in installments, once acceleration has been declared, the entire amount is due and the 

statute of limitations begins to run at that moment on the entire debt7.  Therefore, any 

action brought within six years of acceleration encompasses all sums which would have 

become due after acceleration, although any payments due before acceleration which 

are more than six years overdue would be barred8. 

 

 So, when a monthly installment is delinquent, should a lender wait six years and 

one day to initiate a foreclosure action, the statute of limitations has expired only as to 

that one installment which is now more than six years old.  But mortgage holders will 

typically accelerate the mortgage balance some months after initial delinquencies have 

accrued.  Once that balance is declared due, the statute of limitations of six years 

begins to run on that full sum.  Starting the foreclosure action tolls the statute of 

limitations so presumably it is not a factor – again why lenders would wonder how it is 

that the statute of limitations merits this exegesis. 

 



 The response is that sometimes files are misplaced or sold and the mortgage 

holder only awakens near the conclusion of some critical six year period.  More 

insidious is the instance where a foreclosure is begun, it drags on or is litigated for five 

years plus (yes it does indeed happen)9 and the case is then dismissed.  (That, too, can 

and does occur.)  At that moment, the tolling that the foreclosure action had afforded is 

gone and the statute of limitations is now about to expire.  If a new action is not begun 

within the six year period, the statute of limitations will be a bar to prosecuting the case 

and all will be lost. 

 

 Now we have the intersection of an expiring statute of limitations and the 

possibility (often a likelihood) that settlement negotiations between the lender and the 

borrower will ensue.  There are more than a few pervasive compulsions which impel 

settlement imperatives: public relations considerations, the overall view that cases 

should be settled, encouragement from sundry regulators and regulations, to say 

nothing of the parties own desires.  If in a sincere effort to settle the matter those 

negotiations proceed for weeks or months, or more, and then the statute of limitations 

has expired, can the defendant/borrower still use the statute of limitations as a defense?  

And now we arrive at inquiry into the maxims previously mentioned. 

 

 The general rule is that a party may be estopped to plead the statute of 

limitations where the plaintiff (that is our lender or servicer) was induced by fraud, 

misrepresentations or deception to refrain from timely beginning the action10.  Another 

way to say this in case law is that a defendant can be estopped to invoke the statute of 

limitations where that defendant’s deceptive conduct caused the plaintiff to delay 



instituting suit until after the statute of limitations has expired11.  But to be entitled to 

avail itself of estoppel, the lender/plaintiff must present real evidence showing the 

inducement by fraud, misrepresentation or deception to refrain from timely initiating the 

action12 – and, it must prove that the conduct engaged in by the defendant was 

calculated to mislead and that it was reliance on that conduct which elicited the neglect 

to timely commence the action13. 

 

 So how does this translate into any help from the existence of settlement 

negotiations?  The fact is, the mere actuality that settlement negotiations were ongoing 

is not sufficient to create an estoppel against the statute of limitations as a defense.14  

Rather, for that estoppel against the defendant to arise, it needs to be shown that by 

engaging in lengthy settlement negotiations, the defendant intended to lull the plaintiff 

both into inactivity and to induce continued discussions until the statute of limitations 

expired15.   

 

 Thus, it might be that settlement negotiations could be of a nature that it would 

prohibit the borrower from invoking the statute of limitations defense.  But there would 

be a heavy burden upon the mortgage holder to demonstrate that the borrower was 

somehow insincere and that the settlement negotiations were just a device to fool the 

plaintiff into neglecting the beginning of an action.  That may not be easy to show.   

 

 In sum, a lender or servicer must be very careful indeed when expiration of the 

foreclosure statute of limitations is approaching.  Settlement negotiations may be a fine 

idea, but the lender is best advised to begin its action and preserve the timeliness of the 



case.  If the settlement negotiations lead to an amenable conclusion, that is certainly 

welcome.  But if they fail, the plaintiff lender or servicer does not want to be in a position 

of having to prove the nature of the defendant’s conduct as the only basis to save the 

timeliness of the action.  All would be in danger of being lost.  And so, there is here a 

serious issue – and lesson. 
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