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 While as a general rule foreclosing parties seek to move through the action as 

quickly as possible – all for good and obvious reasons – there are worthy countervailing 

compulsions (or unworthy blunders) which can interfere with this goal.  Among these 

are pressures from various sources to pursue settlement, public relations constraints or, 

sometimes, as parenthetically mentioned, just an error.  (There is no issue – certainly 

with the borrower - about refraining from conducting the foreclosure sale pursuant to a 

forbearance agreement where the hiatus is mutually volitional pursuant to contract.) 

 

 It is, therefore, not so infrequent that a foreclosing lender or servicer finally 

arrives at the foreclosure judgment stage and then, perhaps for one of the reasons 

cited, holds in place.  A few weeks or months of inaction is not meaningful.  But what 

about a year, or two, or much more?  Although it seems unlikely, it does happen and 

then the questions, or attacks, emerge.   

 

 The concern is relevant obviously to the plaintiff who needs to know that its 

judgment remains viable, but also to the property owner, junior mortgagees and other 

subordinate interest holders who may be burdened by the delay in conducting the 

foreclosure sale.   

 



 The two main – and meaningful – issues which arise relate to the interest rate 

borne by a judgment and the efficacy of the judgment with the passage of time. 

 

THE INTEREST RATE 

 This aspect is more a matter of business and strategy, but mortgage lenders, 

servicers and their counsel should be familiar with the principles. 

 

 Before a mortgage foreclosure action reaches the plateau of judgment (and that 

encompasses most of the time consumed in the case) the mortgage obligation bears 

interest at either, or a combination, of the note rate and the default rate, if provision for 

the latter is properly expressed in the mortgage documents.  Although this is a prelude 

to addressing questions of the interest rate on the judgment, it adds useful perspective1. 

 

 Prior to maturity of the mortgage obligation (via the natural end of the term or by 

acceleration) the interest due is pursuant to the contract2, that is, the note.  Subsequent 

to maturity, however, interest is due as damages for breach, and therefore, it is 

calculated at the judgment rate3.  Similarly stated, and as particularly applicable to this 

exploration, interest is calculated at the note rate on each payment owed from the due 

date until acceleration, and then at the statutory (judgment) rate from acceleration until 

judgment4.  That judgment rate meanwhile is 9%.  (This should not be confused with 

New York’s maximum legal rate of interest of 16%5.) 

 

 This then leads naturally to the subject of default interest as it may be further 

addressed in the mortgage documents.  Upon acceleration (or natural maturity), should 



the mortgage contract be silent as to the rate of interest then applicable, the legal (i.e., 

judgment) rate is the required computation6.  But the mortgage can (and often does) 

change this and the rule then becomes that where the contract provides for a specified 

rate of interest to apply upon default, that specified rate will be enforced, until the 

judgment issues7. 

 

 We now arrive at the rate of interest borne by the entered judgment, for the 

purposes of this examination, a judgment allowed to languish.  The rule is that where 

the contract provides that interest will accrue at a particular rate until the principal is 

paid (typical traditional language invoking default interest) such denominated rate 

continues only until the contract (the mortgage) is merged into the judgment8. 

 

 Where the parties intend to depart from the established principle that the contract 

merges into the judgment, whereby the contract or specified default rate will continue to 

control, that intention can be enforced9.  Accordingly, where the loan documents 

pointedly direct that a contract default rate is to apply both before and after entry of the 

judgment, that contract rate – even if higher than the judgment rate – will prevail10.  But, 

the provision must be clear and unequivocal and in the absence of such clarity, the 

judgment rate must apply11. 

 

 The key application of all this then is to a case where a high default rate is 

invoked, but then will fade away and be replaced by accrual at 9% upon entry of 

judgment.  If the note rate or default rate were less than 9%, entry of the judgment 

increases the interest the obligation bears.  Then, if the foreclosure sale is delayed, it is 



not to the detriment of the lender.  If, however, the judgment rate of 9% is less than had 

previously applied, not uncommon in commercial cases or hard money residential 

loans, then delay in pursuing the foreclosure sale results in accrual of interest at a rate 

which might be less palatable to the plaintiff.  Therefore, delaying a foreclosure sale by 

choice can have financial repercussions. 

  

 There is yet another significant factor regarding interest.  That is, interest can be 

curtailed or even eliminated by the court.  This is an elemental concept, founded both 

upon statute and case law12. 

 

 The statute, CPLR 5001(a), provides that in an equitable action, which includes 

mortgage foreclosure, “interest and the rate and date from which it shall be computed 

shall be in the court’s discretion.”  Case law supports this13 and adds the qualification 

that resolution of the interest question is dependent upon the facts of each case, 

including the wrongful conduct of any party14.  In particular, it has been ruled that if 

delay after judgment of foreclosure and sale is attributable solely to the plaintiff, interest 

on the judgment can be denied15.  This is a possible real world peril to a plaintiff which, 

to use the vernacular, sits on a judgment. 

 

 In any event, the point here is that mortgage lenders and their counsel should 

specifically be aware of the relationship of a judgment to the interest it bears.  This can 

then be consciously considered if delay in setting the sale is contemplated. 

 

 



DURATION OF A FORECLOSURE JUDGMENT 

 It doesn’t have one16.  This is a surprising and perplexing conclusion.  There is a 

sense that everything has a life; nothing is eternal.  Indeed, a money judgment as a 

matter of statute (and case law) is effective as a lien upon real property only for ten 

years17, although it can be extended18.  (It is valid as against personal property for 

twenty years.) 

 

 The vital maxim here, though, is that a foreclosure judgment is not a money 

judgment19 – and so does not suffer the same durational infirmity. 

 

 That one might be incredulous at the apparently eternal life of a foreclosure 

judgment is confirmed by a recent decision where a foreclosure judgment vintage 2002 

was being assaulted in 2015 with the argument that it was inefficacious for want of 

renewal.  On this point, the court ruled that its research revealed no applicable law 

limiting the period within which a foreclosing plaintiff may sell the mortgaged property 

after entry of the judgment of foreclosure and sale.20 

 

 All this noted, there remains an inescapable queasiness about keeping a 

foreclosure judgment inactive.  The thought, or fear, is that eventually, after years, some 

court will find a way to declare the hoary judgment invalid.  Such an event did occur in a 

case in Kings County [Bardi v. Estate of Morgan, 17 Misc.3d 927, 847 N.Y.S.2d 431 

(Sup. Ct. 2007).]  There it was declared that where a foreclosure auction sale was 

conducted more than one year after judgment, the notice of sale is deemed invalid21. 

 



 This is the only reported decision of its kind and it is based on no authority.  It is 

merely what the judge in that case wanted to do.  It should not be considered as 

precedent.  Nonetheless, borrowers seize upon the holding and cite it when assailing 

the legitimacy of older judgments. 

 

 Then there is the possible peril posed by invocation of the doctrine of “laches”.  

Delay or inaction of one party (read lender), detrimentally relied upon by another party 

(read owner/borrower) can bar enforcement.  Critically, delay alone, no matter what its 

duration, does not preclude equitable relief (foreclosure is an equitable action) absent 

the element of prejudice22.  There are no cases, however, condemning an old judgment 

where a borrower relied on the inaction and would suffer if a sale were now based upon 

that judgment.  But it might be imprudent to assume it would never happen. 

 

CONCLUSION 

 Mindful that there is no binding authority condemning an aging foreclosure 

judgment as ineffectual, and armed with the knowledge that a foreclosure judgment 

usually bears interest at 9%, and also observing that undue delay can result in reduction 

or elimination of interest, foreclosing plaintiffs might nonetheless feel free as a matter of 

law to postpone holding a foreclosure sale for as long as it pleases them.  But that still, 

at least, opens the door for borrowers or other defendants to attack the amount of 

interest and possibly the efficacy of the aging judgment.  While the opinion here is that 

no law diminishes the validity of even a very old judgment (unless laches can be 

invoked) lengthy delay can hardly be recommended. 
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