_Introduchonl '
‘nits most’ succmct pracncal_

‘gagee. believes: that the secured

-.property may decline in value dur-
“ing the course of the action, or that
Cthe defaultmg mortgagor, ‘or. other_--"
__party in possession,. may: allow or.
“cause the premises to' deteriorate or..
gtherwise face jeopardy, plaintiff.
may cofitemplate appointment of a
 teiporary receiver to preserve the
Although most “ofter
sought for income producing or:

" premises.

commercial properties and multiple
residential dwellings, appointment

can‘sagely be sought for one or two
faimily homes as- well when the
properties are in peril or if the actxom.

is expected to be protracted. |

The receiver can potentlally ful~.:
~fill a dual purpose. First, and of
more obvious import, the receiver -

preserves the integrity of the securi-
ty. He maintains the property physn-
«, cally by providing for repairs.
;__Fmahcml security is obtamed

' _taxes, utnht:es and other_expens 5
“form, when a foreclosing mort-.. ‘Moreover, rentals’ ate .inj

‘vation of rentals are constramed 'y
-the.order of appomtment '

~-mortgagor.
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renewed, althaugh typicatly: th dq-

‘Less apparent, is. the effect a

"_recewers}up ‘has upon 4 litigious
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* defenses:to.foreclosure -are:uncom-.
mer, : 5ome mortgagors may.-strive:
to:forestall 3 Hforeclosure, : belxevmg
elther that: the mortgagee ;cari:be.
qudgeoned into-a:settlement or: that
time will_be :captured’ sufficient to
_ somehaw:save;the'situation: through:
a:sale:or. refinance:. Other: mortga-;

Statiltory' Authority
* As'is typical in-the forecIosure'

aréna,” statutory” authonty u{ “the:
reaIm of retewershlps is somew at

s’p e m 1ts drctafes at Ieast

--gor& may :be'motivated:by:a desire - ;<.

tebleedthe ;property -during sthe.

- course; of the lltlgatron by garnering:

_,_r-::-. Whatever the mohve, time.can
be:a.potent enémny-of the-morigagee.:
The passage’ of ime,: .translated into:

_ constantly - -accruing.dnterest, com-.

bined: w:th.ever,.mcreasmg legal fees. _

attendan' mtenmnable litigation,:
_ can iprecipitously erode or.ultimate-:
ly-gliminate: the: equity: cushion.:1f:
that eventuates;:the foreclosure may

be.only -a: phyrno- wetory for: the' _

5 ;if..-.

“hapless:martgagée.

- A receiver; -however;- l:ends to '

'cooL the ardor:of a mortgagor bent
Cen _obfuscahqn and dilatory litiga-
‘tion, Once a receiver is:in place; the:
meomegpf ‘the property:goes not 40«
_the:mortgagor ‘but-to:the réceiver:,

but:a:source-of:funds to:fuel
’thexlrtrgation evaporates Hene,;.

while receiverships are.not.generally

viewed -as..an: offensive - weapon,

they tiay assume. siich 4 role for. the
benefit of a foreclosmg mortgagee

L Fe, the extent, then:that areceiv-
erris: a-vital potential ally-of a fore-
closing:plaintiff; : how -they -are':ap-
~ pointéd ‘and-paid, who' pays-them;’
" and what.mc%ome they.are empower-
ed to-collect -are’ - noteworthy. con-
_ cepts Not surprremgly, however

far: beyond the points cited for m-::lu--
sion here.. Among these areas-are: a
receiver's-general posture, who may
apply: for a receivership, the rela-
tionship of j junior and senior encum-
brancers seeking appointment, re-
ceivers’ duties, liabilities for defalca-

tions, duration-of reeewershlps and

dlstnbutlon “of proceeds

among
" many others 3 :

only does the profit dissr--' penses fees and chafges nd s h

. computed as due‘in’the- ]ngment. of

138" only ]m‘uted appllcatxon‘to
those practlcahﬁes‘ RPAPL Sectron_r

or any liolder of 'a cert:lﬁcate Vit
dencmg an undmded mterest in'the

of the actron towards pa

reserve. as thé court’ may drrect
Such sums.paid by the. receryer aré
to"be ' dedticted -from  thé ‘amioahit

rente recexved during t‘ne pendeuey'
> f

- dictate. In-addition, RPAPL Section

1325(3)(b) directs the receiver to ex-
pend tents,; income and: proﬁts-:'li”uf'-_
sudnt:to RPAPL Section:1325(2); ex-

. cept that priority must be first given

to- correction - of ‘immediately haz:
ardous-violations ‘of. housing mais-
tenance laws within the:time set by
mummpa] -departivient: orders. ’If

" siichicompliance: is not ‘practicable;

thé receiver must alternatively: :seek
OStpon‘ement of the time for corn-

Perhaps anomalously, and not-
w1thsta dingithat. recelvershlps are

- éommion practlce in-moritgage fore-

.closu:‘es “the - bulk: of: ! e’maxrung
statutory authorlty is.found outside
of RPAPIL Article ‘13, Mindful that
most mortgages: contain ‘usual ver:
brage “thhf the holder. of this mort-
gage:+in any action to foreclose it;
shall'be entitled to the dppointment
ofa‘receiver;” RPL Sectfon 254(10)
eritieallyexplains “that **suoh coves

notme: thout. cy’
i laniy seeurity ‘of ‘the debt, o the 2 appoint-
onment6f a recewer of the. rems‘anﬂepmfim'

foreclosure ‘anid 'ale: A condrhéfh . .

for ‘this application‘is proof that 1o’
answer. has been- interposed affeet-'

: mg elther ‘the’ vahdity of thé orb-
gage’or the amouht due tl:lereon ,of

asserting any prlor lierlor.a ‘laitn of
tender 'of the surh’due or an claim’

which, if sustained,. would in any

way affect plaintiff's rlght toa 1udg_'*.
merit of: Eoreclosure and sale and to
payment of “the amount the com-
plamt alleges is due; - P

Where the ‘order. appomtmg “the
receiver is upon 2 multiple dwelling,
and is in a city with-a population of
one million or mere persons - which
of course confines” the: appllcahoh‘
solely to New.York:City. . RPAPL
Section 1325(3)(a) mandates the .re=
ceivership- order ' to.require. the ‘res

* ceiver to register with any municipal.

department as applicable  law:- shall:

. NEW.YORK STATE:BAR JOURNAL J ANUARY 1990 -

assessments or bremnrms of msu{ance, as
. dssigned to; the holdei of the mortgage a5
- farther secumy for &m.paymeut oﬁ.the, in-

provrsrons: of CPLR Articfe 6 enhtl-;-
ed “Reécei ershrp.‘ Specrfréally, asit
applies 1g mortgage '.foreclosm
CPLR._.Sectlon 6401(a) “states’ “that
upon motion of & person hawng an
apparent mterest i the property_
which is the:subject of a Supremhe
Court or: Counf:y Court a(:tron

3 For- an exbensive dmcus.ﬂon of these"

' topios, see Bergman on New York. Morigage - '~

Foréclosures,, Chapter 10 {Matthew Bender &
Co., Inc; 1990)." *
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where there is:danger that' the pro-

perty will be.lost, materially injured
or, destroyed .a temporary: receiver
may. be-appointed, before or:after

-servace«of the summons and at any

_time prier:te. judgment; - or during
the.pendency of an appeal. There is
also-a prevision that if the Tnotion is
made by-a person not already 4 par-
‘ty"to.the action - whtch wotild be
-:unusu in the foreclosure case- that

motlon .constitutes . an- appearance
and the person must be ]omed as.a -
upon the recewer s.surety as well as.

T l?o ers-of- the temporary: receiv-

er.are: addressed by.-GPLR. Section

64Q1(b}whereby ‘the.coiirt-may. at-
thorize the réceiver to-take and hold
red] and. personal property, sue.for,
collect. and sell. debts-or claims upon
such-conditions and: for: stich-pur:
'poses; as::.the; court. shall; direct.
Unless-. expressly: authorized: by
_ COlLl’t'“Gl‘del“ the réceiver cannot em-
ploy counsel: #-Upon:motionof: the
receiver or a party, such powers as
-granted to the temporary receiver in
: .theorder ofappoinhnent m‘ay be ex-
ited afid_the

the »recelver is, the glvmg of an
. undertakmg, f:xed by the .court, in
- the_ order of appointment, that the

receiver will faithfully dtscharge his

B dut:es s
© " CPLR Sectlon 6404 requ:res the

" . receiver to keep written accounts

' __-1ténuzmg receipts and expenditures,
descnbmg the property and naming

the depository of receivetship funds:
which are all to be open to inspec-
tion by any person havmg an ap-
parent interest in the property.”
This section further provides
that upon, motlon of the receiver. or.

‘any person. with apparent mterest in
the property the court may reqmre :

the keeping of partlcular records or

“direct, limit inspection. or, Tequire.
-_\presentatlon of the receiver's ac-.
counts. A motion for the presenta-

hon of the accounts must_be served

each party to the action.” |
" Pursuant to CBLR Sectlon 6405

the.court which’ appomted the. re-.
“ceiver may remove him at ‘any time
upon its own mltlattve o; upon mo—
tion of;, any party to the action.,

The nnportant sub;ect of” the

CPLR Sectlon 8004 Subsectton (a)
thereof pro\ndes that except wher_e

recewer 15 entltled to qomn'usstons\
not exceedmg flve percent_upon the,

- amount to one hund[red. dollars, the
at court: may- allow. a.sum commen-

surate Wll:h the serwces rendered

'not however, to’ exceed one _hundred

{ recelver’ s account at thetennmation '_
e of the, recewershlp,_-
er's. appllcanon, the coiirt may fix..

upon: the receiv-

the compensatlon of the receiver
and his counsel commensurate with
the respectlve services rendered and
is; empowered to direct: the part‘y
who sought the appomtment to pay.
those sums in addition to the neces-

‘sary- expendltures mcurred by ‘the -

I'ECQIVEI'

'Appomtmg the Recewer

“'The mere presence of a rece;v'er
‘can ‘accomplish the parposes: previ-
ously:discussed and often engenders
rapid - capitalation by:- -obstinate

‘meortgagors.. Buf the: very. cntleal

4 CPLR Sectmn S401(b).

‘basis:to ' .appoint - the receiver.

presents ‘a- conspicuously .confusing
exercise in attempting to resolve.
conflicts inacrazy quilt of seeming--
ly- irresolute “statutes, ‘RPL : Section
254(1), RPAPL Section 1325(1) and
CPLR Section 6401(a). This in' turn. .
has produced some lack of clarityin
the ' cases. :In-sum; “thereis: con-. .
siderable difficulty .in determining
some of the prerequisites to appoint--
ing rthe receiver, ‘without benefit of
meticulous analysis of the apparent-
ly . conflicting. ‘propositions.: Which
statute ‘or statutes 'will apply to the”
situation” ‘will then- significantly af-

fect -theees 1mportant" spects ‘of “re-
) _-oelvershtp ‘appoiritment, - whick-are:
.whethe;- the “party seeking the.re-

ceiver:.can-:apply: without-notice;:
whether jeopardy. toithe. ‘property: .
must be demonstrated;-and: :whether

“serviceiof process: must have tbeen:

made upon a.defendant as; atprecon- '
dltlon o appointmént; i<

A threshold inquiry® of a party
destnng @ reeervership A Eoreelosure-
is “whethier ~there*iszasclavse: in the' -.

mox‘tgage*autbonzmg such:appoint-.. -

/ -mient: Although as’a’ practtcal’ft_nab _
';ter’ such Yas clause’ wﬂl‘falmo K11

. :]f the mortgage containg’a provi-
sion for the appointment of a-receiv-
er;in the event-of: foreclosure; . then
the- apphcable statuteszate RPL Séce
tion: 254(10) :and: RPAPL - Bection.

1325(1); not: CPLR Section6401(a).-

Effective ‘as -of: February 17, 1909,
RPL Section 254(10) is:the statatory"
construction :;of. the ; most ‘oft-used
receivership - language It prowdes-
.that where a mortgage covenant

> CPLR Sechion 6401b)." * -

5 CPLR Sectlon 6402,
6§ CPLR Section 6403,

7 CPLR secti'onf-sam_-. '
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states'“that:the holder:of this mort-

gage,. in. any action to-foreclose it,
shall be: enhfled by thé‘appomtment'

of -a.receiver,” such. langudge .must

be COI‘lSlTUEda as.meaning that a re-
ver -is. ko _‘be appomted w:theut.

Ce- Tnotice

n.,

., _typlc

- mortgage must be construed to_

ment: sltall: notwbe reqmreé "o,

- Whether a-party seeking: the re-

: gelver: sh@ulrd dinvoke: the :mandstes

of RPL: Sectiott. 254(10) "or* RPAPL:
Section1325(1), orboth, is niot firm-.

ly:established,. although .as a-prac-
. #ical matter -there dppears no im=
pediment-to ¢iting both-in suppbrtl
of the proposit:on Stat:st:cally, and
for Feasons, . ‘that are: not readily
forthcommg, all the: reported cases
save two refer. excluswely to-RPL,
‘Section ~254(10) as  the” sour(‘:e-_ of
authority. This certainly represents'
a-distintion, although -possibly,-a
dlStlnCthI‘[ without: @ dlfference.
One Case-. whlch wenghed the' two
sections!®. upheld a: receiver's ap-
‘pointment’ without :nétice: on the

casncermng the. well estabhshed_
prmetple that no—snotlee -8 veqmred

.theory that RPAPL -Section 1325, -as.
derived from CPA-Section 975, has
always. been construed: in harmony
with, RPL: Séction:.254(10).%*- The.
orily:-other case contemplating:
RPAPL: Section 1325 did so:by.ana-:
. lyzing it; as it-conflicted with CPLR-
‘Section 6401, finding the latter sec--
tion -inapplicable where a clause-in;
the mortgage provides for a receiv-:
,-ership, so that appointment under:
this: circumstance: may be withouit.
- ice: 12 Iri sumi;, when the mortgage:
. contemplates: the -appoiritment. '-Qf-‘1'a"--- -
- récéiver in the event of:foreclosure;:
v it“may be sought in reliance:upon 172
either-or both-RPL Section 254{10): :_.126
-and:RPAPL- Section 1325 which-are’
cohitened “as consxstent w:th eaeha
-othgr AT o T E o

5 Appbmtment Ciause in Mortgage o
: .Aspect :of jeopardy to Secunty

rtgagee 16 the’ appomtrnent of
a recelver w1thout regard toade-
pacy '_of any secunty of the
L Perhaps because CPLR

Sec on 6401 does’ posit matenal m— _

jury. or destructlon of tl'le property
asa prerequlslte to appo:ntment ofa

fecéiver - thus, it is suggested, tend-

ing to blur l:hls requirément it re-

'_cewersh1p caseés - apphcatxons for'a

teceivér even when RPL " Section
254(10) is controllmg will frequently
allege 1mpend1ng ]eopardy to” the
mortgaged premises. Nonetheless,
where a clause authonzmg the’ ap-
pomtrnent ‘of .a receiver appears in
he mortgage, - jeopardy to. the
rity is not a fact which must be
aff:rmatwely alleged as a prere-
qmsnte to appomtment 15°To the
contrary, some older -cases have

“NEW YORK'STATE:BAR |OURNAL JANUARY 1990

__the bas:c eqmty :power-to notl'terwxse

urged. that-the adequacy or. suffi-
ciency of the security'is ‘a required
issue. . .relevant .to, a; receiver’s: ap-
pointment even. when the mortgage
‘contains:.a- .clause - authortzmg ap-
pomtment 1, However,,ﬂthese det:1~_
sions are: rmsplaced in-their empha-
sis-and should: be Wewed as: car:ect

obly to\the extent "t_cpurts retain

\‘L‘:ept. 1935), 500 Weit
iax: Propa*ﬁes\Corg .
Ys"_ B4o 1981)

i tan"l.%ea!ty\ e,
221 N.Y$.:2d 110 (19%1),
[ C

Oner 'l’tffany ‘Plyce Deveba»pm, Ines g
at Note. §;. 500: West 172nd. 5t. .Reqlty k-

' Romax Properties Corp supm “at Néte'8;

Febbrura . Febbraro, 70°A:D: ¥T 5847416
N.Y.8.2d.59:(28- Dept. 1979}); Mass. Mutual L
Life Ins. Co. v, Avoy, Assoc:ates ra.,-at ’
Note 9; Meyeru “Indian Hill F :
287 (2d Cir. 1958). -'3"

% W.LM. Corp..v. Clpulo 216 App Div.

46, 314 N'Y S, 718 (Ist Dept. 1626); Jarvis’s. -

McQuaide, 53 N.Y.5. 97, 24 Misc. 17 (1898),

© citing Sickles v. Canary, 8'App: Div. 308, 40

N, Y:8: 948; Brick v..Hombeck,: 19.Misc, 218,
43 N.Y.S,. 301 Degener D Sm‘es, 6 N.Y; 5..;

474




Appointment Clause in Mortgage,
Service of Process,

Where there is no receivership
clause in the mortgage, CPLR Sec:
tion 6401(a) is controlling on ‘the

~ subject ‘of appointment” ‘and pro-
vides for that appomtment either
before ot after sérvice of the sum-
mons. But when the mortgage does

' proxnde for a receivership, an action
must *first be pendmg ‘before -the
court is empowered to appoint a re-
ceiver,® which is accomplrshed by
service - of a summons.® However,
the owner of the equity’ of redemp-
tion need not be the party servéd as
a prerequmte to. the receiver's. ap-
porntment Rather, service upon
ahy proper party ‘commences the ac-
tion.in a manner. suffrcrent to permit
appomtment of: the recewer ©

_D:scretlon of the Court

Whlle RPAPL SECUOH 1325(1) is
silent-upon the sub]ect of standards
to appoint a receiver, save conhr:m-
ing_that' no notice is requited, RPL
Section 254(10) is eminently. clear in
prov1dmg, in addition, that the ele-
ment of danger to the secufity is. ot
a prereqmsrte CPLR Section” 6401
does’ impose. standards, but incon-
© trovertibly - its apphcatron arises
only when there is no provision in
the mortgage for the appointment of
~areceiver2 A presumed logical con-
clusion would therefore emerge that
where the mortgage empowers a

appointment of a receiver - at least
so long as the precise language con-
"~ strued by RPL Section 254(10) is
present - such appomtment would
be vlrtually automatic, However,
that is not the case. Even with anap-
propnate ‘clause in the mortgage,
the . court nevertheless retains the
equity power to. entertain’ the ap-
pointment of a receiver wrthm its
. sound discretion.”

: No Appomtment Clause in
Mortgage

-~ When the mortgage contams no
provision for the appointment of a

g

mortgagee upon foreclosure to seek

receiver, the governing statute with
regard to the appointment is CPLR
Section 6401(2).2* While RPAPL
Section 1325(1) specifically provides
that the motion may be made ex
parte, the mandate applies- only
when the mortgage contains a -re-"
ceivership clause: -CPLR Section.
6401(a) does not exempt notice as a.
prerequisite to .appointment.®’ In
turn, RPL Section 254(10), again ap-
plicable only when" -the mortgage.
refers to a receiver, confirms the ex,
parte aspect of application and addis-
tionally removes any requirement to
demonstrate jeopardy to: the securi-.
ty. ' However, -CP]:.R~'_Section--640§_l(a:)_-
by its very terms does “require a
showing of a danger that-the proper-
ty ‘will be materially injured. Sl

further pursuant to CPLR Section -

6401(a), and perhaps anomalously,.
the motion to appoint can be:made
even before a summons is’ served,
but the property must be the subject
of an action in the Supreme ‘or
County Court.

-As it is ‘when proceedm,g pur-
suant to RPL Section 254(10) and/or
RPAPL Section 1325(1), equrty re-
mains a factor when’ CPLR Section
6401(a) controls, although clearly a
much more pervasive influénce with
regard to the latter statute. ‘Flucida-
tion as to the partrcular concept of
danger to ‘the security is, forthcom-
ing from case law interpretations of
CPLR Section 6401(a) (effective as
of -1963), although primarily
th.rough interpretation of its prede-
cessor statutes CPA Sections 974
and 977 {effective 1920} and CCP
Sections 713 and 716. (effective
1876). Absent a receiver strpulatslon
in the morigage, there is no right to
appointment without affirmative
demonstration that because of
peculiar conditions of the property
or fmancral distress of the mortga-
gor, the foreclosure sale is likely to
yield a sum insufficient to satisfy the
debt. = Slmllarly, appomtment may
be denied unless it appears that the
mortgager cannot pay and the prop-
erty is not worth the amount of the
mortgage,“ or unless the land

CNXY.S5 24 1026, 465 N

represents inadequate security . ? ..

Vacating the Receivership.
Courts clearly have the atthori<*
ty in equity in the exercise of discre-
tion to vacate the appomtment of a
recejver,® a concept now codified in

CPLR Section ‘6405 prowdmg ‘that
any party, or the court on rts own

18'W»::alf'o 120_ iddle: ity Corp

supra.,” at Note B; citing ‘Merntz 0.’ " Efficient’
Bmtdmg Gorp., 145:Misc. 305, eZﬁl NY:S. -
242, affd 234 App. Div. 797,283
1019, aff’d 258N [

L Clmton Capital Corp U3 Orlei"f'{fany‘
Plice -Developers, “Inc:,” supras, -at. Date:8;+
EmpxreSav Bank v I' Con .54
AD/ Zd 574 337 N :
1976)," cmrrg Harvey -+, M

Div. 169,153 NY.S, 268" Wolf 4
dletom Rqa!ty'Corp supra.,.at

Place: Dwelopers Frici: widpra
Famont Askadiates:u: Fairmoitt -Estares. 99
AD:2d 895, 472 N.X.S 2d 208 (3ngept
1984), Iv. to, app. d 362

75 ttmt?-'ﬂer‘i? :
Assdi: v, & L Auto ‘Repair Mo :86:238, slip-
op... Sup. Westch, (June 20, 1985 Maxbac}u '
1.); Groh v, Halloran, 86 AD 30, m
N.Y'S. 2 680°(1st Dept1982); Manci i
Kanmbourelis, 72.A:D.2d 636,421 N
(3rd Dept, 1979); Ardeb Realty
Estates, Inc., Csupia:; at Note' 8;

Hitesmai, 61 N.Y.5: 24 734 (1946 :

23 First Nat'l Bdnk"af Gfens FaHs‘ 5
supra., ‘at Note 14, :

8. Dazian 9. ~Meyer, _66 |
N.Y.5.:328, {1st- De‘pt 1901}
-Goodman 37 M:sc 517 ‘75
€1902):
%I Re W:ckings Estﬁte, 162 Misc 35'7
294 N.Y.6..598 {1937}, - N

%. Su.ssmau s Lakesrde Hote! Corp > ‘145
Misc. 815; 260 N.X.5..306 (1932). .., .,

e Rabmow:tz v. Powen 1.31 Ap
115N Y, 5. 2.66 (1stDept 009,

2 East New York. Sav. Bank b, _
Realty Corp.; 51 AD. 2d 989, 381NYS 2d
101 (2d Dept. 1996); Genuth v: First Division
Ave. Reqity Corp;,. 88 Misc, 2d, 586, -387
NY.5. 2d 793 (1976), ‘Blair 6. Donlon, 51
NLY:5.:2d 921" {1944), - citing’ “infes alial
Chatham-Phenix Nationl Bank & Frust Co;.
v. Hotel Park Gentral, Inc.,.146. Misc. 208,
261 N.Y.5: 490; Firich v. Flanagan, 208 App.
Div. 251,203 N.Y.5: 560; City of Neiz Yotk
v. Darlington,-177 Misc..87, 30 N.Y,, $:-24 10
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not negate the ability to have the
regeiver appomted ex parte and.an

ty

averment -will /not- be a- basxs to
vacate.

defendant initiates the action and is

- proper:because there is no receiver

. ceivership is before the court onmo-

_tion, the showing - of insufficient
security and insolvency on:mortga-
gor's part is . sufficient to defeat
" Yacatur:% OF course, a demonstra-

* security for the debt is an- 'espeéial}
strong»foundatmn to uphold A Te-
cewershlp .

.N;_,:

Right to Rents and Profits

sibn: of th t-'the rents and*, :
‘were. in- jeopardy of bemg last;®

farlur_'e. o show. theé- reeewershlp g
necessary ‘Ito pi'eser\te the pmperty

receiver in' a foreclosure action is
not ‘entitled to collect rents until he

tlon;"’ where o (_l_anger"emsts "@t
. apartment buildings which had been,
the'subject of the. recmvers}up would.
be removed, lost matenal]y in]ured
.or destroyed g’ '
Statlstlcally, however ar

3" Groh o, Hal'lomu supra at Note 22;
. Bast New York Sav. Bank v, Carlinde Realty
" -Carp.; sipra:, at Note 28; Beime v. ‘Habel; 20
“AD, 247891, 248 NUY.S. 2d. 939 {1st Dept:
1964); ‘Zafic v; Sikora Realty Corp., "252:App.
'Div 343, 200°NY.8; 227 2d Dept. 1937);
WILM, ‘Corp. v. Clpulo, supra., at Note 16;
Einchv, Ruy, 208 App. Div. 251, 203 N.Y.S.
560 {3rd'Dept, 1924); Rabinolitz v.: Péwer,
supm -at Note 27; 500 West 172ud St. Rgal—
ty, Im v, Romax Propemes Corp.; supra.,
- at- Note,s Genuth v.. First Division Realty
-Cofp.; stpra., at Note 28; Blair v.. Doilon,
supra., at Note 28; Colemar v. Goodman,
supra;, at Note 24.

- Clirton- Cap:tal Comp. v, One T:ffafrly
Place: Deve!opers, Inc.. supra., at Note 8;

. proceed1h3 .wzl:hout nohce represeht
any vlolatle‘n of due prc:ces.s.‘m Even

e
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the right to appoint a teceiver will

- attack based upon stich negotiations.
~ wiltbe: rejected.® Although the par-
eeking a receiver is prudent o,
. allege danger to the security, neglect -
~ toido-so-where there is a clause in
the mortgage underwriting. ex parte.
_ appointment renders: the' allegatlon-
6f little' moment and absence of the-

.. 'While. an ex purte apphcahon re—,j
qmres an action to first be pending,.
service -of . process. upon any. one

- 8:.M Indian Hill . at
5 u,f.fl,c;,e nt-$o0 that-Jack of.service 8; Meyer v, Indian Hill Farm, supra at Note

upon;the mortgagoris not a basis.to.
vacalte -a receivership.® Even where
appeintment . without -notice is, im-.

clausp:in:the morfgage, when.a re-

" tion.that the property is insufficient

- +Even though duly appomted, &

' Place . Developers, Inc.. supra., 1at:

Ine.; supra.; at Note22; Home Titte:InsE

Kestenberg v. Platinum Propérties Corp.,
supra.; at Note 8; Manufacturers and Traders -
Trust Co. v. Cottrell, supra., at Note 8; Man-
cuso v, Kambourelis, supra., at Note 22; Em-
pire Savings Bank v, Towers Co., supra’, at
Note 20; Robyn v, Williams, 19. A D. 2d 657,
241 N.Y.S, 2d 562 (2d Dept. 1963); Home Ti-
tie Ins, Co. v. Isaac Scherman’ Holding -
Corp., supra., at Note 8; Downey v. Alex'].
White, 263-App, Div. 827, 31 N.Y 5. 2d.542

{2d Dept. 1941), Iv. to app. den. 263 App.
Div. 876, 32 N.Y.. S. 24 1019 (2d Dept 1942),
app;-distnd. 287 -N.Y: 842, 41 N'E. 2d 173
(1942); .500 West 172nd 5t. Realty, tnc. v
Romax Properties Corp., supra., at Note 8; -
Friedman v Cera:c Real’ty Adsac,, supm .at
Mote ‘8; " Roihikopf v. Buzbaum, No. .
7625600, slip op., Sup. Kings (October A8,
19‘2 Rader,].); Massachisetts Mutual Life
I, Co. v. Avon Associates, supra.; st Note
9; Mandel v Nero, supra.; at Note 8; Wolf i
120 M;ddfeton Realty Corp., supra., at Note

15; Ardeb Really Corp.' v, East Estates, Inc., ;
supra; at Nove 22 Board of Nat'I Missicis of -
Presbytevian  Church. in - U5, v; Borough -
Asphalt Co.; 177 Mist. 260, 30N.Y.S. Zd{‘l'l .
(1941); - Sussman v; Lakestde Hotel‘ Co
supra;,’at Note 26. i

3% Beirite v, Habel, supra “at Note 29."

32 East New ' York Sav. Bsmk v. Caﬂmde
supra:, at Nete?.B C

3 Bl'mrv Donlon, supra., at NoteZ& -

3. Fiiteh v. Ray, -208. App. Dw. 251 203
N Y.5, 560 (1924) L

3 Coleman ». Goodman,, supm » atf:-.
24.

¥ WM. Corp v. Cipulo, supra.; at No
16; Rabmow:tz v. Power, suprq., at Note 27.

¥ Groh v ‘Halloran, supra., at NoteZZ
3 Za}tc v. Sikora.Realty Corp,,_ supti.,
Note 2. -

”.'Genuth v, Ftrst Dwmon Realty
suprd .+t No;e 28 :

a1, Clmfcm Capral Corp o, Om Tffmy.

trell; *supra,, " at. Note '8; Massac
Mutual Life lns Co i Avan Adsi

Note. 8, Meyer ’v Indum Hill Fam{,
Noté’ 22 Ardeb Really Corp. v, East Estdﬁ!

v. lsanc Scherman Holdmg Corp supra
Nate 8,

2 Fnedmanv Gerax Reafty Assac , SUpra..
at Note - I

B Kestenberg v. Platmum Propemes Co
supra., at Note 8. *
M Home Title Ins, Co..v. isaac Sr:hemm_
Holdmg Corp... supra ak NeteB : :

supra al Nohe 8

L Sussman v. Lakes:de Ho:efc' ]
at Note 26
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has qualified.#® Once qualified, the
receiver is empowered to collect
both rents becoming due -after his
appointment and also those remain-
ing unpaid prior. to
. appomtment % which is so because
the receiver acqulres an equitable
lien upon the debt due the owner
from the tenant. % Thuys, 2 receiver is
entitled to hold any funds dep051ted
by tenants with the awner as securi-
ty for the payment of rent. ‘Where
a tenant stops payment on a rent
_check to the owner, a receiver there-
after appomted is entltled to collect
that sum since it was not pald at the
time of appointment.s. :
" Conversely, and generally, a re-
ceiver may not recover from. the
owner rents accruing and collected
by the owner prior to the receiver's
appointment,®® at least in the
.absence of fraud.* More specifical-
ly, an owner is entitled to retain
rents collected in good faith even
after appointment of the receiver, so
‘long as .it is prior to receiver's
quaal1f1t:al:1-:m-"s and the owner cannot
"Be.deemed contumacious in so do-

. mg.“
s Quantum of rent

Génei-ally, the receiver is bound
by any lease agreement he inherits
. betiveen tenant and mortgagor with

tenant not obhgated to pay a greater
amount eéven where the lease is

subordmate to the mortgage, ex- -

Cept where the lease is fraudulent, in

- which event the reéceiver may collect
asonable rental s Another . ex-
ceptmn would be the constraints of
- emnétgenty rent laws. Consequently,
‘while an. existing lease may. compel a
naiit- to pay a certain rental, if it
.exqgeds a statutory maximum, ‘the
receiver’s entitlement will be confin-
ed to _the limit provnded by the

A Fair and . reasonable rental

- stanidard also applies to the ‘mortga-

gorshimself where the mortgage ex-
yressh prowdes for attornment of

ortgagor to receiver (which is

ical mcrtgage verbmge) 0

his

Effect of prepayment

A threshold test as to whether a
receiver can validly claim rental
payments made in advance to-an
owner is the good faith underlying
the prepayment.® In turn, a compo-
nent of good faith is whether the:
prepayments were made in anticipa-
tion- of foreclosure. Accordmgly,
the controlling maxim is -that a
receiver cannot collect rent from a-

‘tenant who paid in advance and

prior to the receiver's appomtment
if the payments have been made in
good faith and not shown to be in_
anticipation of foreclosure®

" For example, where an' apatt-
ment tenant desiring to assure avail-
ability of the premises upon his re-
turn from an éxtended trip asked the
owner to permit occupancy by a
friend and paid one year's rent in

"advance to accomplish that end, the

agreément was considered bona fide
and ‘binding upon the receiver so
that furthier rents could not be col-
lected during the prepayment peri-
od® A receiver would be likewise
botind where a subtenant isin pos-
session pursuatit to a siblease which
by its explicit terins requiréd pay-
ment in advance.®* Where no' cii-
cumstances could warrant a finding
of fraud or collusion, an:agreement
for a tenant to pay rent in semi-an-

48 Harris Inv. Corp. v, Sil-Gold Corp., 38
Misc. 2d 549, 237 N.Y.S. .2d 210 (1962);
Dvker Heights Home for Blind Children v.
Stolitsky, 250 App Div. 229, 294 N. Y.$. 15
(2d Dept. 1937).

49 Chase Nat't Bank v. Guard:an Realties,
Inc.. 283 N.Y. 350, 28 N.E. 2d 868 (1940);
New York Life Ins. Co. v. Fulton Develop-
ment Corp,, 265 N.Y. 348, 193 N.E. 169
(1934); National Bank.of N. America.v. -
Tengard Realty Corp.; 34 A. D. 2d 934, 312
N.¥Y.S5. 2d 169 (st Dept. 1970); Stier v, Don
Mar Operating Co., 58 Misc. 2d 407, 295
N.Y.§: 2d 342 (1968}, mod. 33 A.D. 2d 816,
305. N.Y.S. 2d 397 (3rd Dept. 1969); Kane
Assoc. v. Blumenson, 30 A.D. 2d.127, 290
N.Y.S. 2d 420 (1st Dept. 1968}); atf'd 2N.Y:
2d 942, 298 N.Y.S. 2d 724: 246 NE. .2d 527
(1969); Dinin'v, Colonna; 242 App. Div. 850.
275 N.Y.S. 259(2dDept 1934) :

% Kane Assoc. . B!umensorl, supra., ‘at
Npte_ 49; Greenwich Sav.’ Bank v. Samotas,
17 :N.Y.S. 2d 772 (1940); Holmies v.

i NEW:

Gravenhorst, supra., at Note 8; Suuwan u.
Rosson, 223 N.Y. 217, 119 N.E. 405 (1918) i
Hollenbeck v, Donnell, 94 N.Y. 342 (1884),
SI County Trust Co. v. Beach Equities, Inc.,” -
47 Misc. 2d 966, 263 N.Y.S. 24520 (1964}'
$2 Fulton Sav. Bank, Kings County v.
Esthetic Realty Corp., 7 NYS 2d 123
{1938). -

5 Schwartzberg v, Whalen, 99 Misc. 2d’
711, 416 N.Y.5.2d 959 (1979); Ebling Go. v:
Trinity Estates, Inc., 266 N.Y. 175, 194 N.E..
76 {1935); New York Life Ins. Ca, v. Fulton
‘Dev.” Cotp., supra., at Note 49; Suﬂman v
Rosson, supra., at Note 50.

St Bowery Sav. Bank v. Annosan Holdmg
Corp., SON.Y.S. 2d 929 (1944} :

55 Bowery Sav. Bank v. Annosan Haldmg-
-Corp., supra., at Note 54; Dykor Heights.
Howme for Blirid Children v, Stohtzky. supra.,
at  Note 48; Manufacrurers Tiust Co. v
Sadanet Reaity, Inc., 234 App. Div. 393 254
N.Y.5. 428 (2d Dept. 1931)..

% Harris Inv. Comp. v, S:I-Gold Corp,,
supra., at Note 48; Manufacturers Trust Co.
v Sadanet stipra., at Note' 55¢ Moms v
. Dams, 219 N.Y:S. Zd 279 (1961} I

" $7. New York City Community Preservidion - -

Corp.. v. Michelin Assac.; 115 A,D. 2d 715, .
6N.Y.G. 2d 530 {2dDept 1985), Marktm .
H1iS i'Madlaﬂ Realty Carp., 262N, Y 384;
186'NE.: 362 (1933) ‘Prudence - Co. v: 160
West 73rd St.°Corp.. 260 N.Y, 205, 183N E.
365 (1932); Jacobs.v. Andolina, 123 AD.2d
835,507 N.Y.S. 24 450 (2d Dept: 1986), Cen-

tral Sav. Bank: v, Chatham Assoc.’ ‘Tne.; 54

AD. 2d893 388 N.Y.S. 2d 908 (lstDept.
1976). o

. New York City Commumty Presmauon :
Corp. v. Michelin Assoc., supra.; ; atNotwe 57
Prudence’Co. @ 160 West 73 _3 Corp .
“supra,, at Note .37; Central- 2,
"Chatham Assoc., Iné., supra., at_Nobe §7.-
" 59 Flatbush Sav, Bank . Le’oy, 109'NYS
2d 247‘(1951) ;

80 Rothkopt & Cﬁemwal Bark v: Buxbamn ’
No. 76-25600; slip:op., Sup. Kings (Cet.:18,-

1978, Rader, 1.); Holmes. v, .Gravenhorst,

supra., at Note & see also Carlin Trading.
Corp. ©. Benhiett, 24°A. D zd o1, 264 NXY.S.
2d43.(15t Dept. 1965); Beiri-v: Muesoh Realty’
Corp., 17 Mise, 2d 661, 184 N.X.S. 24 246 -
(1959); Chase- Nat. Bank of the City of N.Y.
v.-Minkoff, 54 N.Y.S, 2d 169 {1044); Alexs
ander:v. Keﬂy, 169 Mlsc 521 7 N Y S 2d
617 (1933) :
61 Schulder v. Schulders Mup!moad Lodge.
Colony, Inc., 283 App. Div, 583, 129 N Y S
2d 1 (3rd Dept. 1954). _

62 Prudence Co. v. 160 Weét Seventy Third'- :

5t. Corp.., supra;,; at: Note 57; Bank’ fm'Sau-
‘9. Shenk Realty & Constr. Co., 265 App:
Div. 72, 37 N.¥.S. 2d 597 (1st Dept 1942);
Linéoln Sav: Bank of Brooklyn v. Clisfer
Holding. Cerp IBM;sc 2d'70 187N Y,S"Z'd
38.(1959). - R

6% Nat'. Board of YWCA of US FRE
SM.W. demg Corp., 68 N.Y.S.. 2cl386_ -
(1947} - : )

64 Liicoln ‘Sav.” Bunk for Broqklyn v'r._

* Cluster Holdmg Corp.; supri.at.Np!
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--,absentwactual fraud de91gned ‘to

) ﬁrender meffectual an-assignment of
rerits- claise in. the .mortgage, -will

"‘_:_--not dlrmmsh.a recewer’ s nght tocal-

- occupied an apartment with his wife
' in.an apartment building which was

the’ subject . of foreclostire w1thout

_payrng rent, because the mortgage_
SO prov:ded the -receiver was em-
powered to assess a rental an(l begm

a summary proceedmg for fallure to

Recelver 5 Comnussrons and

" . Expenses .

,'Tl'ie payment of commissions to

. a'réceiverisgoverned by CPLR Sec-

tion, 8004, primarily subsectron (a)

thereof, “although . there are - ‘some-
troublesomie amblgmtles in the-
statute. The section speaks generally ;

ommissions  not exceedmg five.
percent of -the suns .received “and’
disbursed. by .the receiver.. If. the
cemputation yields & ‘sum in. excess-
of one; hundred doﬂars; ‘then wrth--
out’ guestxon, the cited: percentage is.
the maximum the court may award, -
regardiess of the quahty and extent
* of ‘the: receiver's services.™ ‘If ithe-
" computation employing five percent-
is srade; but it yields a sumléss than

orie hundred dollars, ‘the court is
authonzed to grant an additional

allowance, but only up to and ot -

3 \exceedmg ‘the. sum of one hundred

ceiver ‘the’ nght to collect rents and
' arily- viet .?the;martgagn_r:

: gage ‘exténsion agreement 'stlpulates.:"

that _{:he owner would pay a reason—

t:lollars."’_6 'Anomalousiy, if the : re-

cejver collects no income, whereby
the five percent computation gener-

ates no commrssron, ‘the receiver is

enhtled to the reasortable value of

his, services without burden of one
hundred dollars as a. cap on. pay-
rnent 77

Why a receiver who collecm‘ no
in¢omé has the potential t6 be com=
pensated upon a quantum- miéruit

basis while one who collécts’ some -

smiall amount may be confined to a

o, hiindred dollar taxitum:is &
patent 1nf1rmity is” the - statute:’

Similarly perplexing is the apparent

' amblgmty in the formulation of the

coinmission as founded upon sums

rece_n_red. and disbursed; It is _uncl_eqr :
~atleast from a reading of the statute’

alorie, whethér this is to mean five

percent -of the entire sum passing:
through the receiver’s account, ‘or

separately upon. income and.dis-
bursements. {See “Basis of percent-
age commission,” infra.) R

. In any event, the commissions .

_are to be based at least upon il the

rents and profits collected, which i m—
cludes rents due at the time of there- .

$ Haupt'v. Britt, 34 N.Y:S. 2d 640 (194'2}"""’

- % Colter Realty: Inc. u." Primer Realty
" Corp., 262 App. Div. 71, 27 N.Y.S. 24850

{15t Dept: 1941); 570 Kasciusko Realty Gotir. .
v.. Kingdale Fstates, 256 App. Dw. 997,

NJY.ST 2477007 (2d Dept. 1939, ‘m

rearg. den. 256 App. Div.1100,12 M.Y:S. 2d;
356 (2:1 Dept. 1939);,app, .disti, 280 N. Y,, :

"811, 21 N.E. 2d 696 (1939); Metropof:tan Llfe

Ins. Co.-v. Tew Park Ave, Corp., 266NY
416, 195 N.E: 133 {1934}

7. Carlin.Trading Carp. v, Bennett, m.
at. Note 60; Bem . Muescm Real_t

supm al'.Note 8 Undemmters Tryst C_

© Melitor, 21 NLY.S. 2d 895.(1938), mod,
~ App..Div. 1092, 21N Y s 24897 Qd

1949)

68! Chase Nat"l’ ‘Bﬁnk of the Crty
Mm’mﬁ‘ supra .‘at Note 80575

at Not.e 60

n Rothkopf & Chemiw! Barlk B, Bux
supm -at Note 60, :

2, Alexander v Ke!ly, supra " at No

73 Union Dime"Sav., Bank v. 52.2 Deau
Assoc.; supra,, at. Note 70; citing," Pubﬁg
Bank of New York 3 London, 159 AP_l? nI?fiif."

Precrs:on Dyndmrcs Corp -.760 W;st
Corp., 51 A.D,2d 907, 381 N.Y,$..2d 69
Dept. 1976);. Crty of New York v. ]
Tomrs, Tic., 59 Misc. 2d 839,300
346,aﬁd33AD 26653.305NY

(2d Dept. 1969); Caso.v. 323 Edgecqng
Realty Corp., 25'A.D. 2d 637, 267 N Y.
616 (Ist Dépt. 1966);" Siegel o’  Bromank
Realty Corp., 23 A.D.2d634 257-!54"- G
107 (1st Dept.; 1965).

76 CPLR Section . 8004(2); €
Gilniore, 52 Misc. 2d 257, 275 NY,
(1966); ‘Rinand v. Home Share G
N:Y.5; 2d 425 (1952).

72 Gity of New York v. Bxg'

Inc., supra., at Note 75; Sandelmnn f
East G3rd- St. Corp 23 AD Zd

_-Commomvealth Fmance Corp » 18

540 (192.1}




ceiver's appointment and those
which become due subsequently
{See “Right to rents and profits,”
supra.) from the tenants and occu-
pants of the premises named in the
foreclosure action, as well as the
mortgagor himself if the mortgage
makes provision for him to attorn to
the receiver.”® The commissionable
income continues until the receiver-
shlp is terminated, which will usual-
ly. be  upon_ the actual foreclosure
sale;™ so long as the order appoint-
ing the receiver provided that the re-
.cewershlp was to continue until fur-
ther order of the court.®

Basis of Percentage Commission

" Perhaps the most common re-
-ceiver's commission sgenario cccurs
~ whien a: receiver- both collects ‘in-
. come”and’ disburses funds. In that
" instance, CPLR Section 8004(a) pro-
~vides that the receiver is entitled to
such commissions as.the court
*-allows, not to:exceed five percent
- upoh sums received and disbursed.
Whether: this underwrites compen-
satldn separately upon five percent
of income and in addition, five per-
cent of disbursements, has been the
'sub]ect -of some chspute. Somewhat
limitéd- authority opines the receiv-
“and paying out are different
nctions requiring . separate -appli-
cations:#! Other and later cases re-
ted the view, adhering instead to
ated -traditional” approach that
Ll}e commissions are to be based
“ mthe. total.sum passing through
ver s hands . More recent-

"the Fust Department as
The formulahon in those two

mcdrne collected and. chshurs-
tum :this is to mean thetotal

Little or No Income Collected

Assuming a receiver has quali-

fied, even if no income is collected,
he is entitled to some commission if
his services can be found to be of
any value.# When some “substan-
tial” income is collected by a receiv-
er, the primary computational dis-
pute is whether the calculation is to

be founded upon income alone or.

both income and disbursements
separately, (See “Basis of percentage
commission,” supra.). But when lit-
tle or no income passes through the

receiver’s account, the questions be-

come more contentious. Perhaps be-
cause receivers can so often be ap-
pointed ex parte, (See “Appointing
the receiver,”
perienced by a defaulting mortgagor
in finding a receiver in control of the
property engenders settlements .of
many foreclosures,  sometimes .be~
fore the receiver has been able to

collect any income. But consultation:

with the applicable statute reveals a
patent anomaly - in- this situation..

With emphasis supplied, CPLR Sec-:

tion 8004(a) provides that' '

“A rteceiver, except where otherwlse
prescribed by statute, is entitled to such
commissions, not exceedmg five peroent
upori the sitms received and disbursed by’
him, as the court by which he is.appointed
allows,. but if in any case the commis-
sions, so computed, do not amount to one
hundred dollars, the court, may allow the
receiver such a sum, not exceeding one

_ hundred dollars as shall be commensuralse
with the services rendered.”

‘Thus, the statute prowdes that if

some income is collected, but the.

commission computed is less than.
one hundred dollars, the court may
award quantum meruit recovery to
the receiver, but only up to the sum
of one hundred dollars.# The incon-
gruity is that where no income
whatsoever is collected by the re-
ceiver, he is nevertheless entitled to
the - reasonable value of his

services,® in an amount which can.
exceed one hundred dollars.® The.

one hundred dollar figure may,
however, still serve to some -extent
as a guide® but it is in no way bind-

ing.

supra.) the shock ex-.

Reducing the Commission

While a five percent commission
is a maximum (except where na in--
come is collected) and statistically is
generally awarded, the commlsslon_'

™ Carlin Tradmg Corp. v, Bennet?t, supra. e

at Note 67; Union Dime Savings Bank v, 522

Deauville Assoc., supra., at Note 70; Bein v. '

Mueson Realty Corp supra., at Nofe 60,

™ Stier v. Don Mar Operating Co..-supra., -
at Note 49; Allison v, Rosiyn Plaza Ltd., 86 .
Misc, 2d 849 385 N:Y.5. 24 458 (1976].'
Strenger v. Betti'eon Real‘ty Corp 218

N.Y.5..2d'19 (1961},

2 CPLR Section. 6401(c); Dulberg o,

Ebenhart, 68 A.D, 2d 323, 417NYS 2d71
(1st Dept. 1979).

B Gumrise Fed. “Sav.& Loan Ass'n v, West
Park Ave, Corp., 47. Misc.-2d_940,..263
N.Y.5. 2d 529 (1965), Franklin 5av. Bank of

N.Y. v. Sadowski, No. 76-18702, shpbp,
Sup "Nassau (]uly 28,1978, McCéffl*ey LY.

8 New York Bank for Savings v: Iamau:a

Towers West Assoc 49 MJSC zd 230 %7,

(fonst Corp, 254 App Div..773; Wagnern.
White, 134 Misc, 24; 233 NLY.5, 480; Bowery

Savings Bank v. 566 Amsterdam Ave, Corp., |

32 Mise. 2d 459, 223 N.Y.S. 2d 438;.Moe v.
Thos."McNally Cb., 138 App. Div. 480, 123

N.Y.8. 71; Comell Assocmtss,fnc v, ‘Eiston -

Propérties Corp... 50 Misc, 2d°.813, 271
N.Y.5.2d 543.

L

5 People v. Abboﬂ Manor Nursmg Home
IIZA D.2d 40, 4.90N Y. S 2d4]1 (4thD€pt ’

1985)

84 New York State Mort.. Loan Enforcement

& . Adniin.: Corp v Milbank Site One
Houses, Inc., 542 N Y S. 2d 632 (lst Depg
1989).

 1d.

% C:ty of New York v, Bxg Six’ Towers, -

Inii suprd., “at Note ¥5; Sandelman v, 21

‘East 63rd 5t. Com., supra.; .at. Note 75;

Beirne v, Habel' suprd., ‘at Note 29;. Ta'wfik

v; Stona Assec., Tac:, No. 78-23199, slip op.,”
Sap, Nassau (April 24, 1978, Kingsley, J);*-
Land. v, Esvig, 43 N.Y.5..2d 623 (1943} .

McHarg v, Commonwea!th Fmance Com
supra., at Note 77.

87 CPLR Sectlon 8004(a), ‘Gilmore v. )
Gilmore, supra., at Note 76; Rinaud 6, Home’ -:

Shares Corp., supra., at Note 76.

8 City of Neivr York v. Big Six- Towers, .

Inc,, supra., at Note 75; Sandelman v. 21
Bast 63rd 5t. Corp:, supra., at Nete 75

Md-larg v. Commonwealth Fmance Corp.,~

supra., at Note 83.

¥ City of New York v. Btg S:x Towers, .

Ine. . supra., at Note 75; Sandelman v. 21
East 63rd St Corp supra., at Note'75. .~

0 Be:me__u -Habel, supra.,-at Note 29,
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can:be’ less,"]l or-can’ be disallowed.

ent1rely 22 A receiver is not entitled
to a five percent’ commlssmn as a
matter of right, but only to compen-
S&flOl'l up. o that maxlmum as the
court in the exermse of its ]udgment
- may aliow. % Consequently; a court
in its. diseretion can fix the ¢ :
sion at leSs than fivé perceni 1f cir-
eumstances warrant,"‘guc.has where

'LLE.I:.

may be deemed customary,  how-

ever, ‘Temains -unclear. . Concoml- :

tantly, a.receiver,is:not. empowered
te: emplo c_otmsel unless express]y

P to: _
.msufﬁc:ent to “support engagement
of ‘receiver’s counsel without court
order.2 However, under certain ex-

- igent circumstances, a coyrt can
ratify the earlier unauthorized
employment of receiver's counsel
and allow payment as an expense of
the recelvershlp 192 One example of
such cu'cumstances existed in a

' thon_lgh.m the;latter ifistance  'the Te:
.cel\ier must estabhsh _the __necesmty :

I @t. iegai duheg "

foreclosure in which a motion seek- -
ing removal of a receiver and re-
questmg that the receiver filé an ac-
count. and be surcharged was fol-
lowed: by. an order directing the re-
ceiver to seek authorization , to. re-

tai ounsel Also, a substantial
portlon of the, sefvices rendered by
the receiver's attomey predated the

rder inviting the receiver to obtain

' -authonty to.engage counsel Under

these facts, ratification of counsel's
_ent was forthcommg 0

in’ing and Compensating
' l:el\?er‘s Managing Agenl:

_de; the. 1

such engagemeht may'

m a reduct:on of the recewer’ 5 com-

91 Bybiiner v, Gofdr;tan. 2 AD: 2d 843,
346 NiY.S. 2d 834 (2d Dept.1973): City of

- New York ». Big Six Towers, Inc., supra., at

Note 75; East Chatham Corp. v. lacovone,
26 A.D. 2d 433, 275 N.Y.S, 2d 53 (1st Dept.
1966}, app. dism. 19 N.Y, 2d 687, 278 N.Y.S.
2d 876, 255 N.E. 2d 564 (1967); Central
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: RP Hussey & Co., 211 App. Div. 88,206
- N:¥:5:873 (1st: Dept. 1921); Utica Partition

" k., ~91 Mise: -2d 569, 398:NY.S 247241

:Harlem. Say:iBank’v. -Mélzer;: ‘?S“Miscﬁ;jbd. -

‘Assoc., supra atNote_ L :
+99: CPLR: Sect;on 9004{1)}, L:l‘ho?Fu?!d

' West Park Aoe Lorp

- 07 Mumaa‘ foe ins.

Hanover Bank & Trust Co. v. Williams, 244
App. Div. 566, 280 N.Y S. 314 (1st Dept. 14
1935); Cornell Associates, Mmc. . Eusron
Properties Corp., supra., at Note 82..

% Slack-v, McAttee, "175. Misc.” 393, 23
N.Y.S. 2d.785 (1940); Kronenthal u. Rom d
thal, 144 N.Y.S, 830 (1903). - -l
9% Central Hanover Bank & Trust Co v, <l
Williams, supra., at Note 88:

9 Dubiner v. Goldman, supra., at Note 88.

9 Eact Chiatham Corp ! - lacovone, supra.,
.at Note 83. : S

19 CPLR Section 6401(!:) S
5 Husqunma Vapenfa&nks Akuebofag v.

Corp. v, )
37, '194 N Y. S, 3 ¥
Fed Sav. & Loan Assh. v West Pm'k ‘Ave.
Cotp.'supbir.; - at Note 815 First Niat: Bank: of
‘Hobakeén- v.i Milbauer, « 165 Mlsc: 643, J _
N.Y.S. 24 317.01937), = = '

98 CPLR Section, 6401(b:;, ‘Manue Muﬂm;d :
Realty Credif Corp, v. Drake Edergyéen Park

2oz, 20L App. Bw

(1977], ‘Ringodyv. Home ‘Shares ¢ Gm';u, -
supra., .ap Note 76;. Gilmore .. Gilmore, .
supra., at Note 76; FranEIm Saw. ‘Bank of
N 57 Shddtpski Coupra, & - Note BL:

142, 406 NY.S 2d:986 (1978)
Bank for. 5a mgs .. Ja

Eqmﬂas.@ dnic; m. Alley: Spring’ Apartments T
: LAD. zd13 462N.Y.S; 2490704

NAY.S. - 2d:640- (za aepr« 19361 Brecision
Dyﬁam:cs C;orpomﬂon - 601 West 261;0% .
supra ., at Note 75, o o

Dmloe Evergn’eeﬂ Pithk fu;.':'z i
_95 Eranklm -Sav. Bank of Y@ .Sadgwsin i,
- _Harlem Sav, Bask .

-Land v: Estig, supra:, ;t Note 83:5 " ¢
4 Emigrant Sav. Bank v. Elan. Managemém
Corp., supra., at Note.100. - . Sl

105 Eqgsp; Chatham Cor? . Iacovone, sgpm,
atNoteBB i

Abﬂﬂ‘men:s Co‘rp

108 Gnﬁo 2, Swartz 61 stc 2d504 306-
N. Y s. Zd 64(1969), Kxﬂv DM V Esfafes,_ J
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mission below the five percent maxi-

pays the managing agent a sum in
‘excess of what the court assesses to

‘be reasoriable, ‘the recéiver-can be.

surchargecl for the excesswe amount
pald ne :

Obhgatlon to 'i’ay Recelver

. Asa general rule, a recerver’s
cormmssmns are to be pald out of

rmssrons If a recelver senously vio-
. lates his: ﬁducrary duty he ‘may not
be entltled to

dubious . expendrtures may be ‘re- -

]ected'for compensatlon 11 How-

: s:ewershlp the'recewers Eunds have
beeii -depleted; upen apphcatlon -of
the'rece:wér thé" ¢ourt may fix his

tompensatmn and : expenses and-

*may directithe party who mioved for
“theé: appointment to” pay_those
© sUms I An” exceptlon to this’ per—
© missive: authorlty to unpose ‘the cost
“Upon -the_ parfy whio obtairied the
appmntment is; when the appointing
--grder specifically- prohibits the re-
) ceiver From mcurrmg obhgatwns in
" excess' of thie :monies in’ his' hands
~ without futher order of the ¢ourt or
upen written consent .of plalnh.ff s

. dttorney, ifi- whlch event: plamtrff

w1ll not be liable to pay the receiver
“"if'thie latter procéeded to depleté the
account absent the reqmsrte authon-
t'y 116 LT

“Theté i is furthet import to'a pro-
“vision in & recervershlp ordet con-

strauung the receiver to seek permis- -

_ - sion. -before depleting :thé account.

v shortfall’ when the redelver
v;olates the provision. In the un-
- usual .instance"of both a deficiency
in a recelver’s account and surplus

mun.* Moreover, if the receiver-

Flrst as notéd “the: party- obtauung'
the reCervership saninot be Tiable for -

monies genérated by a foreclosure
sale, the receiver can and must put-
sue the surplus to gain recomperise.
In'"doing -so, his charges: will-‘be
superior to any other claims to sur-
plus and can bé ordered paid by the
court without necessity. to await-a
surplus money proceeding.”? "

- There also appears to' be signifi-
¢ance in the perriissivé nature of the
statutel’® which, while- a]lowmg the
court to fix a receiver's compénsa-

- tion when ‘the funds are depleted,
~can nevertheless provide. that . the

court may direct the party : who
moved for the appointment to pay

‘the sums due. A leading case has
_-_.concluded that unposmon of ‘the

burden to pay ‘is. fourided upon the
existence of special ‘cifcumstances,

spemhcally, where the recewer’ $ ap- .

:phcatron has unusual merit or where

- sotie untoward acts on the" part of

‘the party obtammg the appomtment
has resulted in an’increase in

" necessary recewershlp expenses or

has precluded the' receiver's collec-

tion. of- larger sums. 19 Inother.

words, the -person’ who requested

the recelver’s appomtment may be -

liable for receiver's fees where a case
of unusual merit is presented by the
feceiver or ‘where it .appears that
plamtlff has been delmquent or gurl-
ty of laches. 10

Cnhcally, the sole’ s:tuahon of
msufﬁcrency in the receiver's ac-
cotint creating an inability ‘to pay
debts does not necessarily mandate
that plaintiff is personally responsi-
ble for the expenses. Special circum-
stances must be shown to make such
a disposition equitable and just. !
Whether such special circuthstances
exist are to be determined upon set-

tlement - of the receiver's accounti2 .
" and when a proceeding to settle an

account is pending, notwithstanding
an apparent insufficiency in the

- receiver’s account, the posting of

securlty by - plaintiff for - the
receiver’s charges is unwarranted 1
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