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Forewarned: Legal Fee Clause

For Pre-1991 Mortgages, Recovering Costs Can Be Tricky — So Read Those Documents

BY BRUCE J. BERGMAN
© 1995, Bruce ). Bergman

his one can't be repeated too
often: A lender's or servicer's
available legal fees are being
lost in morigage foreclosure
cases. Why? Read on. But, wait: Help

The Fannie
Mae/Freddie Mac
form arguably did
not provide legal
fees to a lender if [§
the case proceeded
to a conclusion.
When the form
was Tevised in Oc-
tober 1991, the problem was solved -
at least when a mortgage of that vin-
tage or newer will be the subject of a
foreclosure.

Although this should have consis-
tent application in all judicial foreclo-
sure states, such as New York, a fore-
closing lender can and should be
allowed to recoup its legal fees in the

Bruce J. Bergman

foreclosure action. This is radically
different than most other litigation,
because the American rule is that the
parties to a suit bear their own legal
expenses.

That general rule is changed, how-
ever, if either statute or contract au-
thorizes legal fee reimbursement. Al-
though no statute in New York
requires legal fees to be paid by one
party to the other in a mortgage fore-
closure case, contract - that is, the
mortgage itself - can so provide.

In plainer language, if a mortgage
holder wants the opportunity to be
reimbursed for the sums it pays coun-
sel to prosecute the mortgage fore-
closure action, the mortgage should
say so.

Crafting a clause

How difficult is this to accomplish?
The ready and obvious answer is, nct
difficult at all!

A sentence as simple as this will
do nicely: “In the event this mortgage
shall be foreclosed, the mortgage
holder shall be awarded reimburse-
ment for reasonable legal fees.”
There are myriad other ways to ex-
press the same thought. Other ver-
sions may be lengthier and more
elaborate, but the ease of completing
the task is quite apparent.

Here are a few other concepts, just
to round out this important subject,
before coming to the heart of the
dilemma:

B While a legal fee clause in a
mortgage is effective, if the language
is only in the mortgage note (or
bond), it may be insufficient to sup-
port payment of legal fees.

M If attorneys' fees are to be re-
couped, the amount is decreed by the
court and made a part of the judg-
ment of foreclosure and sale. (That is
so in New York. In your state, it could

appear in a different legal paper.)

B How much a lender or servicer
has paid or has agreed to pay its
counsel is not the measure of the re-
imbursement. The award is based
solely upon “reasonableness”.

B Sometimes courts are discon-
certingly frugal when assessing legal
fees and even though there is not au-
thority for it (when a legal fee clause
is in the mortgage), judges occasion-
ally decline to make the award.

What’s the problem?

If it is so effortless to insert a legal
fee clause into a mortgage (and it re-
ally is), where then is the problem?

The response is, the draftmanship
of the standard Fannie Mae/Freddie
Mac form of mortgage as it existed
for so many years.

Because a significant percentage of
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mortgage paper is sold on the sec-
ondary market, there is a frequently
irresistible compulsion to use this
form. Among the pre-1991 form's
many shortcomings (from a lender’s
point of view) is the coverage of legal
fees.

If a defaulting borrower wishes to
reinstate, the mortgage clearly oblig-
es the payment of legal fees, with this
lucid language from paragraph 18
(Borrower's Right To Have Lender's
Enforcement Of This Security Instru-
ment Discontinued), subsection (c),
imposing this condition:

“I pay all of lender’s reasonable
expenses in enforcing this security
igstrument including, for example,
reasonable attorneys’ fees....”

There is no doubt about the cited
language. But where reinstate-
ment or satisfaction is not the is-
sue, where instead the foreclosure
proceeds to judgment and when
1€gal fees would be assessed if
available, precision disappears and
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the best that is left may be ambigu-
ity.

Pre-1991 provisions

In the pre-1991 Fannie Mae/Fred-
die Mac mortgage form, there are on-
ly two provisions which seem to ap-
ply to the legal fee equation.

One is non-uniform covenant 19
(Lender’s Rights If Borrower Fails To
Keep Promises And Agreements), the
second paragraph which reads as fol-
lows:

“If lender requires inunediate pay-
ment in full, lender may bring a law-’
suit to take away all of my remaining
rights in the property and have the
property sold. At this sale lender or
another person may acquire the prop-
erty. This is known as “foreclosure
and sale.” In any lawsuit for foreclo-
sure and sale, lender will have the
right to collect all costs allowed by
law.”

This looks like the portion of the
mortgage which would apply to coun-
sel fees in foreclosure. The shortcom-
ing is that payment is provided solely
for “all costs allowed by law.”

Law in New York does not contem-
plate legal fees in a mortgage foreclo-
sure action. Thus, it’s up to the mort-
gage contract. But the mortgage
contract refers back to law so, it can
be seen, that unending circularity
short circuits the lender. This clause
will not support legal fees. (Unless
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provision for foreclosure legal fees in
your state is found in statute, you
have the same dilemma.)

The second provision

The only other provision holding
any promise is paragraph 7, inoppor-
tunely entitled: “Lender’s Right To
Protect Its Right In The Property:
Mortgage Insurance.” The first por-
tion of that paragraph reads:

“If: (A) I do not keep my promises
and agreements made in the Security
Instrument, or (B) someone, including
me, begins a legal proceeding that may
significantly affect Lender’s rights in
the property (such as a legal proceed-
ing in bankruptcy, in probate, for con-
demnation or to enforce laws or regu-
lations), Lender may do and pay for
whatever is necessary to protect the
value of the property and Lender’s
rights in the property. Lender’s actions
may include appearing in court, paying
reéasonable attorneys' fees and entering
on the property to make repairs.
Lenders must give me notice before
Lender may take any of these actions.
Although Lender may take action un-
der this paragraph 7, Lender does not
have to do so0.”

That language doesn't sound like it
was designed to provide legals fees to
a foreclosing lender (a conclusion
some judges are reaching with in-
creasing frequency), except if broken
down into its elements in this way:

“If: ... I do not keep my promises
and agreements made in the security
instrument ... Lender may do and pay
for whatever is necessary to protect
Lender’s rights in the property.
Lender’s actions may include appear-
ing in court, paying reasonable attor-
neys’ fees ...”

Now it appears as if the mortgage
drafter intended this verbiage to cov-
er legal fees if a borrower defaults
and a foreclosure ensues. Stated in
the words of the paragraph, if the
borrower fails to keep a promise and
the lender protects its rights.

So, what's the point?

Here's the ultimate predicament
and the lament of this review.

The portion of the mortgage which
is supposed to address legal fees in
foreclosure (paragraph 19) clearly
fails. And that is the place where it
should be dealt with.

The only other place a lender or
servicer might be saved can readily
be interpreted to apply to protecting
the mortgage and the property from
third party assaults - not to fund at-
torneys’ fees in a foreclosure case.
And if the drafter of the mortgage
wanted a foreclosing lender to re-
ceive a counsel fee award, it would
have been an effortless task. Either
the mortgage's author egregiously
blundered, or never meant to so ben-
efit the lender.

In the end, the true interpretation
is whatever a judge says it is in a par-
ticular case.

Sadly for lenders and servicers,
cases where the ruling is against
granting legal fees are on the rise.
Thus, if the mortgage being fore-
closed is the Fannie Mae/Freddie Mac
form in use before October 1991, col-
lection of legal fees - if the action
goes to a conclusion - remains prob-
lematical.

The fall of 1991 brought a wel-
come change. Paragraph 21 - the
cure letter provision - contains this
enlightened verbiage in its second
paragraph:

“If lender requires immediate pay-
ment in full, lender may bring a law-
suit to take away all of my re-
maining rights in the property
and have the property sold ... In any
lawsuit for foreclosure and sale,
Lender will have the right ... to add

_ all reasonable attorneys' fees to the

amount I owe Lender, which fees
shall become part of the sums se-
cured.” .

Problem solved - for newer mort-
gages, anyway. For vintage docu-
ments, the dilemma persists.
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entire mortgage industry.
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