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Articles

Sitrict Acceleration In New York
Mortgage Forecloeure — Has The
Doctrine Eroded?t

Bruce J, Bergmsnti

[ Introduclion

Withoul guestion, the most poteni wenpen in the arssnal of
A mortgagss 8 the option to declare immsdiately due and pava-
tle the zntire balanee of principal and interest upott soms
breack of the mortgage agreement.’ Thi leverigs sbtpined, and

T Tha artithe id adepied from Bimcaur on New Youn Morroeos Forisusaics,
and weed wille pyrmbsdon of U pabliater, Maiihew Bender & Co, Int Porthws of chs
Blrrid| spypmarnd previomty in Moswoaces se MasrtsCE Folaosss in NMaw Yoo,
puilanngd by Calkighun & Uo. umd o ussd sith permeaios of 1ha poblaber

ft Panner, Roach b Bigrong. Garden City, How York, Adpure Attt Frofsesos
of Rl Extaie, Wew York Unjvansiiy Real Extale Iotilue ol Mambar, Amangsn Ol
Jogw o Asal Estate Lawyrm

1. Although chis Hatioent s 0ot open L geres débu, [hare & an albernadive
wvnilatta Lo ha employad cnder unomusl cromntances. Fer smamphe, whary thay oty
enhigliy § propeymecd panslly, storrtng e B belancs wenes tha nipht by inesst
upos Lha phipiymd sl pesdlty. George M. Mutman, L, . Aetie Bosines Codit, Inc.
EES Mlimc. 2d T4, £33 M. ¥.5.24 686 {3up. Ct. Gueans Coanly 1921 Kilpereh v (et -
ey Lifw Ine Co, IBNE.Y. I8, 76 BLE 1124 19060, The practiaal bat ikt known st
intraquanch ysed ofTioh, w Lo fomclos anbr fon tha payeeRnbe b khrisbr with U prop-
wriy b0 be sold suhpeoy o thet dininsaing ben of thee ovorigags.
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coneurrently the power to enforcs the mortgege and prowect the
investment, is obvious. Consequently, the ability af the mortge-
gret 10 eXercws that option is of paramoynt imporiance, Whes,
and undar what circumstances, acceleration is availsbis may be,
of roay ba perceived as bacoming, elusive.

The suggestion here is that while the veriows bases upon
which & lender may acctlerate snd forecioss are internally unget-
tled — and may forever be g0 — there in nonetheless o lucidity
in Lhe confusion. In sum it haz long basn accapted that the
courta take a wirict stance when there i & failure to pay prine-
pal ar interest dus on & mortgege. Notwithstanding wome recent
pronduncements suggeating a ghift in the traditional view, the
unwavering aporoach has not been effectivaly or pemsoasively
challenged.” Whiis defauits of some sther types are open Lo A
more liberal and aympathetic response Iruen the judiciary, the
other breaches ahould not be confused with neglect to pay prin-
cipal and interest. In fact, misappreheomion of the disparate de-
faults has ted to & felse and possibly seli-fulfilling propbecy s to
where the law in this realm is beadad.

Ax a further brisf preliminary, the besis upon which mort-
§eges are accelermted — and thus epforced in modern
limea — goes back to Grof o Hope Building Corp® ¢ 1930
<ourt of appeals decision. That mling set the standard for the
atrict approach to foreclogure end provided comgiderable ear-
tainty whenever the meost common mortgage breach s encoun.
tered, that heing faikure to pay.

But, a eerious, not wull-recognized, insidious problem has
arigen. The Graf doctrine has toms under attack. Had the conrt
of appenly reversed itaelf, sveryone would undezstand the appli-
cable law. That is rot what has happened. In addition t¢ some
peripheral cases suggesting the waning of Graf, there are seven
canes diractly attacking the doctrine, A [ew ars correct in their
resuit, but whaelly in error in purporting to asamil Graf. The
athers are entirely wroog in both resull and as precedent on the
subject of the erogsion of Gruf

Az these dscisiona develop periodically, they cite tha price
holdings, and a subtle, sleady, and false asigult em the atability

—_— —_—

2 Ser infre reodah 240-2850 and scoornppmying e,
T 254 MY, L LT N.E. BB# {193}
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of martgage forecloeure pracedsnts in quietly emerging, haoom-
ing pethars, s suggeated, p solf-falfilling prophecy. Exploring
and clarifying thin devalopment, s the purposs of this Artice,

To axpand upcn this atill further, what these cHending
casss have dote in fail in anelveis — in poe af two ways, One
efror in 1o confiow the thrust of Orefl What thess casss aod the
liternture fadl to recognize, or at laast properly smphasics, is that
Graf's applieslion o primazily for defenlts in paying principal
ard intereal. Thus, to rele sgainet accelocation for feilure to pay
taxes, for axample, and suggest conowrrently that the Graf doe-
trine i3 weakening, 8 mispleoed,

Antthar ahoricoming, although perbape undemtandable, is
that not every eourt can poseess oItendive sIDertis it morlgage
foreclcguze law. 5o, when amiver, For pxample, is the proper baais
Lo reject accelaration, wme tourts, unfamiliar with all the nu-
ances, convart & decimion which s otherwise correct into an as-
aautt on Grof and thereupoo the very critical stability in this
ared. Thin Article atrempls to clazify the confusion and disped
tha misconceplions.

To avalunts coharenthy the curment statiis of mortgage aovel-
eration Tequires o review of the basicy in this arem which wers
eatablished in 1330 in the lading case of (rof v Hope Building
Corp. Thia Article will than differentiate the types of default s
they relate to accaleration end the more zecent cases which pur-
port 1o enfeeble the Grof doctrine.

II. Basic Prerequisites

Undemanding the manner in which cass lnw treats the con-
cept of acceleration invites atiantion to some basics. Pursuit of &
loretlgaure action ariges only whet thers iy goma breach of the
morigage by the morigager and the full amount of & mortgage
does not become due simpiy because an installment is not paid
within Lhs applicable grace perind * What branch will trigger ac-
celeration dependa upon the way the mortgage v Written aomd

P

. 4 Wanl ddth 51 loc, v Fivierland Hobding Corpe, 357 A.D. 145, 44 MY 5.4 TH
{E Dep't 10431, Blycdopan w. Edtun, 31 Misc. 2d 748, 221 MY 820 421 {Sup. (L Hunge
Campty 19511
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the atatutary and case lew interpretations of thoet words"

Although mortgage provisions can vary widely, scceleration
clauges are usuplly adapted from the long sccepted New York
Board of Title Undereriters’ form, which in turn includes Lhoge
provisiona wpecifically conmtrasd by statuls” Typically, in rels-
vao! parl,* the acts of commisslon or omission authorizing accel-
eration includs:

-default in payment of an ingtallment of principal o inter-
et for fifeen dave®

~dafaylt in the payment of any tax, water rate, sewar pevd,
of amssamenty gfter noties and demand:'®

-actual or Lhreatened demolition or removal of any bailding
on the premises without written consent of the mortgages:

-fudlore 10 mmaintain the byildings on the premises in reason-
ably peod repair;

-failyre o comply with sny requirement or order of nolkw
of violalion of law or cedinance ixsued by any governmental de-
pariment within a stated period of Dauance thereol.

Showld the morigagor violate any cf thess prowisions, the
asumpticn smerges that the morigagee would have the option
Lo daclare the entire priocipal balancs irmmedietely dus. Prediet-
ably, [l is oot Quite that simple,

I, Relevant Mechanics

How and when sccelerstion in manifwsted inBusores deci-
moan on the subjecl snd ia therefore ooteworthy, While accelera-
tion clausen can be couched in terma randering them self-execut.
ing, they are rarely written that way. Although thers 18 g Lmited

b WY Faan Pror Law § 240 sobcde, 240-00,T (MeHemnay (968 & S, 196E),

T. MY, Axu Paos Lﬁ'lmﬂmﬂ iﬂﬂl.w.mﬂh Bk Limmit b
wecalifution promisions wheeh Y be adepiad of eraftad by differsnt nders and their
coussal, sepecally conmidenng s ppcition of B partioler bksaschion. Bat s & pararal
Tule, Lhet Earea of Ubsise pmviaicons W sbardand.

8. Methar sviry dafaull Found o the wpndard WYHTT form, Fomg SO140S-51 . 20M,
Bor |yt thich might be fognd in olier forme of surypagr will be deliscnted. Topldet,
oaly thos with tewiematda preciiosl appliciton -« thoss pravinusly iiguted — will by
wi Forth

¥ Fiftorn dave w Ubs tpindurd race pariod w U BYBTY form of mortpape Whide
Irpicl, 2 s opoo (o cegatiation and coubd be shooin o kg

lﬂ.mdﬂl]ﬂik'ﬂmhiﬂhﬂimd.ﬂdﬂwq;h Whin pomr expiphd by phoctar or
lorer.

MIF gl cendn s pace s Tilried A e 0
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minorily view Lhat the usual acealeration provision is self-opra-
tive,"' thy majority poeition b5 clenrly to the contrary ¥

Thuw, 8 mortgages han the oprion of declaring or 2ot declar-
ing An woceleration.'* “Any other holding would takc the osptivm
of gocelerating o not accelerating away from the [mortgagee),
for whose bengfit the clouse is placed in the condroct, and give
it to the [ovwtgager).""* Consequently, adopting o rule of aute-
matic acceleration would eoomalously snable s deblor, for exam-
ple, obligated to pey a bigh tate of interest for & kogthy period,
o compe] & mortgagee to nocopt immediate payment of the debt
by deliberately defaulting — contrary to the Intention of the
partiem and to the detriment of the mortgages "

A Default or a Preregrisite

Bafore the elaction ta accelerais can be considered. there
met be some default,™ o concept more pvagive than it eppearn.
For example, in one case'” 8 mortgage had a claumse providing
that the mortgagee could opt to acoelerate upon Bftest days de-
feutt in payment of principal or intaregt or pfter thirty days de-
faull i pavmant of taxes of water or swwer charges, after nokice
and demand, Afer laarning of defaults in payment of tazes god
whint and sewnr charges, the morlgages sent a notice on Decem-
ber 22 demanding immediste payment of those items and mihi-

—

1. Banzer = Hichiar, BF Mise. 142, 123 M. Y5, 878 (Sup. Ot Kioge Conmty 18245,
aff'd 148 A0 913, 131 MVE. 1003 (pd Daep's 19001

L2 G pieetall . G, 4 ALD:2d 881, 249 NV G2 o 3d Dp't LETTY; Sabigtoan
v Darg, G TR I, ) HLYS G 4T Dep'l 183)) Tyman v. Wobioar, 35 Mise. 24
BH, 4T N.Y.5 3d BRY (Bup. CL Qrueeny Cotaty 19631 Cokd +. Yamden Brul 28 Misc, 2d
B, 211 M Y.5.2d 67 d5Sup (1 Mosros Crmby 19610 Zausmpr v Sweaad, 24 Ml 3d
THY, I W.Y.5.0] 482 15up CL Madsaw Countyl, modified on e proonds, £F 4D
91, N6 M YAk 86T (2d Dep't L9 Warser v DEEord, 3 MY 5 518 (Sup. Do
Kinge County 121 F4 1 Seeiowmy, 179 Misc 58, 70 WY 524 A1 [Sup T Mew Tork
Coanly 1940); Fuapus v. Fgpam, 771 M7 5.2d 308 (K.Y C. City Cu Broma Cownty 33405,
Carcdee, Ymith & Howland Ca v, Bandidh Conpracting o 148 Mac. 262, 265 N ¥ 8. T
LMY Mue, €0 Y. County 132301

13, Tymoa, B M 5w 505 240 NY S 94 el 885 Kerow Five Cand Sav. Eank v
Hewd, 123 F. 501, 247 (M Cir. 1909), ofd demded. [BL 165 ST (150EH

14 Tymon, X0 Miw. 2d ot 300, 20 N.Y E 24 sl 5594,

1A, M e BEDCTL, P60 MUY 524 ar BB

14, King v. Crordana, M.Y.LJ. June 21, LFIA 01 15, ool. 3 {3ep. T1. Kinge Coandy];
Duaby Holding Cowp . Dabe Gurders, Ine, 185 bWmc, 340, 58 WY RS 210 (Gap. O
Crusarg Copncy L35

1T King v Giardwnos, MY LJ. duoe 21, B3, m 15, ool A,
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bition of peid receipte wilhin ten deys. When the mortgagor
faiied to comply the morigages slected 10 sccelerate. The Lax
lLerns were paid on Jamuary 11, within the thirty-day grace pe-
riod provided in the mottgnge, When the mortgagor in the
meanwhile tendered (he January check on the ninth of that
manth, it was rejected by the mortgages,

Since the morigagor waa entitled to @ thirty-day grace pe-
riod to pay the texes, with taxes actually paid within that time,
the letter of December 22 — even iI otherwise valid as to
form — wan precelure and could not be a vaiid election to
accalargto ™

Of similar import are these facte.™ Payments were dus piLr-
suant to the mortgegs on the BMteenth of sach mooth with &
twelve-day grace period. Om December 26, at 645 p.m., puyment
Wi maiied. The morigagee had not yet recaived the cheak on
the last duy of the graca pericd, December 27, and corsequently
Bant & telagram declaring the acceleration. On December 25, Lha
check artived and the mortgagor came in person to tender cash.
The tender aas refusd, and the check wan retorned. Acesiera-
tion was beld invalid. The morigugor bad until midnight of tha
tast day of the grace period to tender the payment. Thuy, the
acceleration telegram had been sent balore & defanlt existed and
wis anavailing. Mortgagor's i=nder the nent day had to be

acceptad ¥

B Notics Kegquirements

Some mortgeges, mosl aotebly the Federal Natipna! Mort-
grge Association (FNMA] version,® require notice of default ag
A prerequisite to scceleration. Since & mortgage v a contract ™ if
the agreement of the parlies ao provides, it will be =nforeed,
However, shsant clear language mandating notice, it will not be
THCERRAATY ™"

is 4

9% Ser Dale Molding lorp , 106 Min 960, 53 N,Y.5 24 210,

o fd ol e, BB V504 0 Tl

. See pingrglty M Poomey, B Fapume & B Cusbomamaos Lo Pausemes 15058
(3 wd 1950 IFRBMAFHLME Mortpaps!.

71, 5 pifro nows AI-3 and socomipumying Lesk

23 Typkally, kowwonr, Dillwre e pey Gk dova nsquss Botke and & pariod of Lise
e care. The NYATU form provides durty deys 10 cure, Dthar dafwlay oicld glin peguire

hurtgee  Bimibabroemmecan s puaa v rbu i mid e 1y b
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In this regard, an important distinetion is rhat “[t]ha fact of
election shouid nat be confussd with the notice or manifsstation
of auch election." In sther words, thet & mortgages has nctually
elected to nccplezate — whather by correspondence so declar-
ing, or by filing the gymmone, compluinl, and s pendens wilh
the court containing & stabement of such election — is not the
anme ar giviog oolice of that act Stated in different Lerms,
"[n)otice of sxzercise ol an option to accelersts & not required:
[while] an slection 10 exercise the cptinn i requinsd. ™

The rsle has consistently been siated that whers & mortgags
contains Lhe siatyiory scoelamstion clacse™ there is no reqguire-
ment of nctice and demand ** The mertgages therelore bad “Lhe
right to exercise the seceleration option any time sftar the expi-
retion of the grece period withaut serving a notice of defaait or
demand for paymant."™ Ner ig it in any way oppressive, uncon-
acicoable, or & matter of bad faith or fraud 10 decline to give
notice of default prior 10 accaleration ™

C. The Act of Acceleralion

There should be o deabt that the moat comman variety of
default in the failure to remit & mortgage payment when due.
For that defaication, in the absenca of & mortgage clause to the

Dotk ie it sdemn depensy upen b procier langpaes of the partouler soripage. That
T o ik Rt MGt 1o MO ke EwAr o O Lo in n partscularby aylet pelnL. §loo
some courts ure affwnd s #hem o nodics i piven aned simploy that s e factor in arpuisg
Lklmil albowering scoplaration. See vty molen 147-166 and seoomepanming Yk,

. Allwrtine Reahy Co. v. Foabey Bemdty Com, 230 M.Y. 477, 476, 180 B.E. I8,
177 (1932

T, Crwbd, 28 M. 3 g1 B, 200 WY A2 g1 759 tombasa sided).

M. R g MY Riu Puor Lam |25 pubd. 3§ 008, sckad. W M Kmmey LBOE).

7. Hudsom Cily Sav. Inal v, Burlon, B9 A.D34 TH, 451 MY 524 AES {3 [epny
1382k Boner v, Epimuy, B3 & 0 2d 803, M8 N.Y.5.2d 78 (M Dmp LETT). Sar nilyg
Albsrrima Fealiy Ca, 138 MY 472 1380 WE. 1T6; Farlg « Foilay, 278 M7, B3 1A
MHETd 26 1909 Pier v. Harg |20 A0 W, i MYS, 3 (1n [wp71 19070,
Horthors v. Lawis 57 A0, 208 65 MY.5. 055 |2d Dwp' 19000, o 0. 110 M.Y. 57§, &2
M.E 1089 11%2Y); Dube Haldyng Corp = Thie Soedems, Inc. 158 Rl Dy, 5H W.W.E.0d
208 (Zup. CL Qe County 15430 Mum York Sec, & Trmt Co. 7. Sarwioge G & Ele.
Light Ca., B3 Hur. &0, 8 NY 5 BB {Sup. OL . T 7 Bep't 1885}, af'd. 137 KLY,
B85, 4| M.E D0k {1&x)

B Boawrs, B ADI a 78T, B MY .9.2d at B4, Accord, Abbwrivss Beally Co.,
T5ENY. 472, 100 N E, at 178; Frelarza, T8 K Y, at 201, 1€ NE2d st D87, Suy sl
Catatmy Wark. How Yoax Pracrece | 238 (24 ad. 196T)

79 Ford « Waaman, 30 A D024 685, 375 MY 5.2 Lib {3d Bap'c 19780
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conlrary, oo addjtional notice or demand is necstsery Lo ennhle
Lbe morigagee Lo ararcise his right to ingiet upoen payment of the
Ml srocunt doe on the mortgags ™

Mavarithelesa, the election to desm the wntire principal due
g an affirmative® event thet must be made in some way, This
alection may cecur befora Lhe suit is brought™ Whether the
tlection i made by letter or in some other faghion, the sxercise
mul e a clear™ uneguivecal, ™ overt™ act.

Where & Ietter in the mode of exercising the mocelsratian,
there iz no required formality,* bavond the citad clarity, which
will alweyn ba n question of fact. Howaver, the letter must be
sent by or on babhalf of all mortgagees.™ Thus, an aceslerstion
latter made by one morigagss and not joined by the other has
betnn held maufficient.*® Omce proper authority can be dermon-
sirated, individuels who can sign the kelter include n corporate
cificer, a person in chargs of morigage yervicing, ao agent, a

-

M. S oty bl upvw note 27

A1, w#é Wy ih 52 fpe v, Rimerand Holdwng Corp., 287 AL 135 44 MY 5.2d
188 (1t Thp't 18435 Crases Rpalty Oo w« Clarck, 178 AD L. LIS, WL MY S 560, EET
(24 Durp'e 1908); Fadernl Mal'l Mortgsps Awn », Milker, 127 Minc. 3d 3], 474 N.Y 5.0
M {Zup L Ngass Coooty 1686); Sourmer, 51 bige. 24 o0 4780, 19 Y 570w
488 Purpure, 77 N.Y.5.2¢ a1 800X

M. Lrewco Reodoy Co., VB D, a0 105, LEE V.S, at 650, Matusak v. Bghioremskl.
128 Miwc, 375, 210 NLY.E. M (Sup. Co Bre Coanty BXEL

33, Saten mlamd Sev. Bask v, Careepd, 35 A0S 779, 332 K.Y 3.0 TIH 40 Capfi
1E72); Seligmam, 733 4 [ 4l B9, 260 WY 5. al 123; Fasedell v, Peotsr, 160 H Y.9,24 14D
t5up. CL. Queens Cownly 15945,

H. Atberting Realty Co., 538 WY, g 478, 180 H.E o ITT; 466 Weat 445k 5t Ine.,
27 OAL w138, M MLYS M e M8 Tymon, T s 2d w210, M0 N.YS.2d ac S0
Blaimen v. Fefon, 31 Misc. 33 T46 7a7, B MY 550 417, 12 15up 00 Kimg County
1861); Dole Hoddung Corp , 166 Miube. w3l 5% BLY 5.5 ag 204

¥ Adberding Reglty Co, B8 WY, ol 470, LB HE ai 177; Jedurme, Tne w.
Capyrapyra B2 & 024 577, 5770 443 WY 3% S 737 [29 Dvpy 1992 Trmen, 339 Min.
Td w200, 2ed NOY.5.2d oL PG Blsrkmaon, 31 Mise & e 74, T WY 524 4 112-13;
Bolower Brow v Bolmgr Constr. Co, I HY.5.5d 580, 530 (Sup. CL Quesny Cously
1552k

3. Al & HM. Huol Resly Co v, Bal-Ew-Bum, Inc, 72 M ¥.5 2 650, 841 (Sup. Ct.
M.Y. County I1H70. The onty pobebbe formadity meuld ba compliseos wilh sgeclal mnd-
ing o debivery enquisemente aeich gy b dpeciGed io I mortpags dooummniy le thap
bararsie 5 mutter of comtract. Neither the NYETL forag nor any other brpical mortpapes
Toemally Cooiasn wuch prokimond

IV, Seligman 233 A.D. at ey 200 KOS g 830 Lapidas v. Hollel Avmeach s Tore
Vegrtah. L4 Mine, 3 451, 452 450 N.Y 5 24 958, %59 {Sap. O, Sallivan Toandy 1858

3. Seligman. I35 A D et T2 350 BLY.5. g 00 Lapugen, b4 Mise 2d ab 452, 453
N.YS0d s 3§

higr vilipgtak um nuirk pie e a1 R R e L
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bookkeeper, @ husbend, or a wife ™

Filing the summons, compising, wnd Hs pendens with the
county clark has repestedly been beld to be the type of urequin-
ocal overt act suificient to evidence the election to accelerste
Ag is stated in Alberting Realty Co. v Rosbro Realiy Corp.
the mogt oft-cited cane on this point:

It ia uoneceasary o decide st what & hobder of & mortgage must
do te exercise the right of sheion under an scoeleralion clagss.
We are salisfied, howwrer, Lhat the ureguivocal overt act of the
paintill in Gling the summons mnd verified compluint and iz
pendens cormlituted o valid election L disclossd the choice of the
pinintill and constitubed notice to all third parties of such chaice,
To tlect in to chocge. The fuct of alection should not be confussd
with the nolics or manifeqiation of auch alection. The complaint
recited that the pluintif had eiected. The were fact that befure
the summons could be sepved, the defandant roade & lender did
not &9 & eomiber of law destryy the ¢fect ol the swern statement
tbal pleintif® had slected s

Although the cited concept is unassailable, there are othar
factors to be conmidersd. For exampie, where the relief sought in
the complaing filed with the county clerk was not foreclosure,
bui rather was for a declaration thet the mortgage was e valid
likn on the premises, tha filing was held not to meet the test of
an unequivoesl svert act

When n mortgages sands a letter to the mortgagor clearly
reahifesting ihe slection to accalarate, whether the aubsequent
complaint Aled with the court apecifically containg & stateroen:
of eléction o have the eotice principal becoma due is irrelevant
because accaleration has alresdy occurred. Sines demonatzating

-

B AL & N M. Mall Reolty Co_ T N,Y 3.5 ar 881

4k Lopualua, 104 Mie, 2d e £33, 481 MY S ot BB See alis Alberecsg Heglly
Co 68 M.Y. 472, 180 N_E |78 [1922k Northamploa Hey) Baok . Hidder, 106 N.Y.
Th, 12 KK 5T {IMTE Loqoe v. Young, W AD 3 &), 463 WY 52 120 {8 Dup't
1383, Franklon Sop'y Fad Sev & Loan s o, Bar-FPap Corp, 57 ANY 807 3593
MY 53¢ T8 13 Dep't 19710 Fifty-Second 3L Oparaung Cah. v, Fegus Realty Corp
T OAD 297, M N Y S M el Dap's 19327, o'W, 31 MY, 27, 14 NE. 784 1Y) ;
Furer. N AD: 0T, 105 NS X Kump MOY.L-D June 90, 1098, a1 13, 2ol 3.

A0 258 MY 4T 36 MLE 178

A fd ut 47H I NE w L7

13 Mipert . Latwn. NY.LJ, Sepe (2, 1979 af 1], ool 5 (Sup CL Sulfol
Caupnyl.
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the ecrelerstion by Mtter & o commen, msues about tha con-
tenia of the complaint regarding eccelerstion languege are nol
prevalent, But it has happaned.

IF an aceeleration letter ia not sent, then the complaint must
recile Lhe accalerstion for ita fling with the court to be an exer-
rise of Lhe oplion. Moreover, sven Eling & complaitl with ap-
propriate acceleration language will be ineffertive if & tender of
wrrears had previously been made. € that tender commes niter an
ineffective accalaration tetter, but baiore the filing of the com-
pleinl, the latter cannot cure the defecl ™

If an pcceleration letier is ment, or the 2aclaration is mede
orally,™ it must be, as previausly set forth, unequivocal. Thus, &
atatement by morigagee (o mortgagor to see his lawyver waa beld
inpuftivient a3 mn accelaration.”” Similarly, where  lptter Telied
upon by the morigages simply inquired 88 to when past due
tazes would be paid, calling attantion to the acceleration clause,
it wan found not t0 be & valid accelezation. Mor ia a Jatter re-
questing that future payments be mada promptly considered t
be suficiently unsquivocel * Sometimes & purported COITE MO -
dence ia couched in terms of advising a5 to defaull and reciting
that if payment is oot forthcoming, acceleration will msult. As-
sering in sogw demand, bowever, that & foretlosure ot accelera-
lion will ccour in the futwre, is pot a valid weceleration ™

Likewine, 4 Inare mental cperation o acoelersta will be up-
availing* Thus, a decirion Lo accelerate Mallowed bw the order-
ing of a foreclogqure search is not sufficient to effectusts

—t— -

4+ Wakh v. Hanal, 378 A0, 198, B0 250 B.Y.6. 34, 30 (0 DepL 100); Laguie,
ADR b BT, 483 M YE2d & t2E Bquilabia Fed. Sav. & Logs Aden v, Mlamabald
Y.L, Mow. 7_ 1988, st L6, ool. 1 iS0p. Tr Suffol Cousty),

d5. Loapidur, B4 Mis, 2d wt 452, 431 WY 534 a1 %68, See alie Seigman, 213 AL
21200 MY 3 eiy Weleh, 200 &4 D D8, 236 NYS 34 Hing, WV.LJ. Jon 21, 1RTR
sl 16, <l 9.

5. Whils cral evercine of dha Hpht  valid, L impesty upon scelerstion becauw
Lthere is mbwnyy 1 podmbility of & factusl diggrite a v who wssd whar = whom,

A7, AMofureh, D13H MBdse o; 348, 216 MY S, at 0.

40 Morkany1 Reatty Corp v, AL Ouka, Tee, 1IE MY 524 715 (S T Woemirh by e
Cousry 158%).

M0, Lapidus, Lid Misc 3 ot 152, 421 B Y.5.2d4 0 3598

M Kimg MYLT, Juns 21, 1978wt 15 el & Nowbwnt Rewlty Corp., 115 N.Y.5.24
1=

3. O 46 Wewr rieh 5S¢ Inc, 307 A b, 135, 4 NY.5.0 766, Alireres, MY .1,
Sept 19, LR a4 313, ool N

dieedialiggiak mn nrons. pace. eduplieteol K'EEE nt
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acceleration.™
Even when manifeslation of noceleyntion mesta the requisite
of clarity and avoids equivocation, neverthmless, it muost be made

upen sl mortgagors, Notice only Lo guaraniors of the mortgays,
for expmple, 8 tnoFeciual ™

D. Relotionship of Tender to Acceleratinn

Whan default in paying principal and intarset i+ acoun-
tared, the concept of acoxleration is inextricably intertwined
with the sabject of tender of arrears. This connection 8 gne of
the mosl frequently litigaied imswes on fareclosurs law, which
ahould be reedily apparent in obearving the dual exioms that a
motlgage does not mature “simply becauss ab inatallmant is not
piid within the prace period ™™ and that the acosleration clausa
iz typicetly not eclf-szacuting. ™

Thus, gven though & default bwas securved, end remains un-
cured after expirmtion of & grace period, the mortgagor is mtill
free to tender all arrwars subsequent to the defeult, 3o long as it
in prior to the mortgagee’s e1ercse of the election to accelerate.™
Moreover, “a valid trodez of a sum sulficient Lo sxpunge fully al
dedavlis prior 10" acceleration is & total defense ta loreclosurs
based upon ao acceleration clause,”

Stated convarsely, tepder of arrears subsequenl ta proper
scceleration need Dol be weceptad by the mortgages and is

§2, 46 Werr i 5r Mnc, 6T A D 135, 44 MUY E78 708, Alipersi, N.V.LJ., Sept
18,1979, 4l 13, 2L 5

. fapiofua, 110 Masc 3 pt A0§, 48] B.Y 5.3 at 359,

b, Hlackmen, 31 M. 24 w1 T, I70 B¥Y 3.2 w412

56. frd ciged sty |2 wnd socompanyimg tart

bd. Mudrom Cily San. Pasl 204028 o 725, 451 BV 5.2 ol BSE. Sra alis Alber-
dop Rewley Lo, 58 MY, 4TI 1B0 ME s 1T Jrpeeir, fac. 83 A DI ST, 452
HYSM 5, Dite Sav, Bank v Morris, T AT 881, 412 MY ,5.24 522 12d Dwpi
I3 Sherwood, 41 A0 BRL 342 MY 534 P Stacen fdomd San Rank, 9 4000
T 1k W 3.0 T8 aof Woear &0tk 5. Tee 20 AT, 535, 44 B Y.5.2d T8N Eelipm,
2 ATe 121, 751 W ¥ 9. B Crerco Reafly Co, 198 A D, 154, 197 WY S S50 Lopedur
N Minc, 30 e 0, 451 BYS5 20 o0 $58, Ming, H.Y.LAL, Juna T8, 1778, b 15, o, &
Tomagn, i Moe. 3 50, 20 NYS2d A Qandel! 150 M. Y524 2t Afaruasak, 128
Mipr. 375 IR M5 XL

#. Shevaood, 41 A D24 g AN M2 N.V53 o ¥9L. Ser alan Fwdian City Sou.
daar | BN ACLZd 728, 450 MY 530 WA, Bisbar v Goldburg, 133 4.0 707, 11T MY 5 2LL
(2d Dol 19090 Calk v LaBrie, 108 AD. 20 10%, &8H N ¥.5.74 B57 [4th Dep1 19885
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wholly wpavailing®™ Timely rejection of such  purported
teredar — to avoid any claim of waiver — is  Lhetafore
authorized ™

The right to tender arraars s not, however, to ba confumed
wilth the rght to redsem on the mortzege. An indispensable
component of avery mortgage, and therefors every foreclosure
ection, iy the legal righl of Lhe awner of the land to mdeem it
from the lien of the morigage. This right hes been [avored by
equity aourts™ At uny Lime befora the aciual auction sdle under
8 judgment of foreclosurs, tha cwner of the squity of redemption
always has the right to redeem by paying the full amount of
principal, interest, and costs, as well as any other aums which
the court may fnd dus pursusnt to the mortgage.® If Lhe mori-
gagee declines to accept the full amount dus on the mortgsge,
e mortgagor may avail himseelf of the provisions of Renl Prop-
erty Actions and Procsedings Taw section 1921 and eompel
discharge of the mortgage by isauance of a setigfaction.®

When ispuss of accelszation and tender clash, wa they fre-
quently do, it becomes essantinl to determine just whal conati-
tutzs & teader. A pumber of principles are applicable. "Delivery
of & check in purposled payment of an chbligation s not a valid

S Logust, ™ALL I et B2Y, L8N MOY.S 50 1212 0T Afberfima Hewlty Cao, Omd
HY. ars, 180 BLE. 1%; Diow Sur Baok v. Donluy, B LD, 20 B4, 4 6 3.2 148 124
Dap™ 19810 Beoewrrn, B9 A Lk24 WOT 398 MY N.20 T, Fiadler v. Sebadsr, K4 & Tn24 751,
HYHY 524 711 {3d Dup't 19751, Madmon v Vergh lov, 96 4.02d ™2, I WY.3 4 .5
Mt Bap'L 1965); (et Sde Baink v Barwm, 87 Mise 3 871, 395 MY 5.2 395 MSap. T
Hmnay Counby 18717; Bakarsns », Bertino, 37 b, 2d W4T, X8 MY 20 249 (Sap ©L
ey Connty 1903 Bolmer Braw, 114 MN.% 5 2d 530 (Sup. Tr. Queeos County |962].

88, (1} Jupasck Swv. Bank v Coban, 38 4. DA 743, 320 M Y524 471 (3 Dapt
HTLY Mrdeew, 15 ADV 752, 270 H.Y S0 652

BF Coodelh v, Sthver Copsll Manl Bank, 48 Y53 517 Sup Cr Chautarqia
Cananny), af'd meem.. D8 A D. T, 33 MN.%.5.94 529 (ath Dep't 184ub.

EL Mt v, Corobhg, 155 MY X8, 43 HE 840 {188k Nelwn = Loder, 172 MY,
EhE, 0 M.E Mg (1405 Kodnight v Cady, 20 N.Y. 30 [1860; Belaid Hoing Toep. v
Dahen, bF 4. Th24 489, 207 B.Y 5 24 #1 12d Dup®t LB80). Mlawn v Searleg Hialding Corp.,
14 Mlwc. 2d ALB, 79 BOY.S.0d B2L (Sup, 0 Kimgn County 1958 Wien tha pleraia
“male" o "actugl wh wek smployed. they wen intended L) eypany che guction sele, which
precwifen U passing of wrtygl ke 41 the chuing batwesn ralvrad snd bupdar. Thas, the
right to raderos in eafinguinhad wham fet prgevy in sireck dows &E Lhe muciey. S
Tathill v. Tusey, F1 MY 15T [ 1885k Barmard u. Mesry, H Mg 312, 73 MY S 36 (Sup.
Ci. Y. Coandy 1902%; Brmm v, Froot, L] Feige Ch. 243 (MY, Ch, 8430,

H3. MY, Ao Fror o Law | 1721 (McKinney 16005

&Y In e Sowbus Aesoce., B0d k DS U4, RS, AT M5, 2d M, B (14 Dep'c 1984).

i M ligmlab nm mona. pae s ode Rl sl NS L)




1385] MORTGAGE FORKCLOSURE 487

tander if thare are inmufficient finde on deposit in the account
on which the check is drawn."™ A tender implies that the mort-
gagar in ready and able to perfort, which cannot be the case if
funds are insufBcient ™ Similarly, & check drasm an uncollacted
funds could net support a tender™ A mortgage payment was
due on March 17. The grace period espired on April 2. On April
3, a check in the Mull emounor due was mailed. On thet day, the
mertgagor's bank eccrunt was insufficient o cover the check
wTitten to pay the morigage inetallment. However, on that same
day and the nest day, checks sufficient to cover the morigege
insiallment were deposited for eobllection. On April 5, the mort-
gagor's check war retumed uncollected becavss it way drawm
againgt uncotlecled daposits. The resultant forecloaure was raled
vilid end the morigegee's conducl under the ciccomatances nol
unconscionabin ™

Simitazly, an offer to pay dos not constitute r tendar ™
When n mortgager "'promises™ to pry the obligation, as i so
often done, he has done nothing, A promise or offer is not the
equivalent of an artue! tender ™ Ap offer to pay arresrs does not
cure g defgult. ™ Stated another way, o valid tepder requires "not
only mediness and ahility to performm, bul aciual production of
the thing to be delivered, . . . morigags payment arreangm ™"

When & tendar is actually made, it must be for the full
wnount of arrears dos. A tender of lesa then the complete sum
due i oot deemed & tender.?

- -

B, IHoe Sar, Haok v. Beroes, 07 Ml 74 g0 838 35 N.Y.5 3 st 7.

B, fdd Iqueding Eddy v. Davie, 126 WY, M7, 251, 22 B E. 362, 333 {188]).

BE. Wewdfisld Hoddang Corpe v Pless & Seeman, Inc, 257 K.Y, A8, W7, LT N.E
T TE-B0 (HHIL). T in eeotewnrthy thyt soma desisons puporting e miule Grzf oo
tha svinewmied of Weirfieldd Aodding Conp.

AT, M an 53537, LTE NE. at VB,

£, Jumaica 3av. Bunh v, Boccgn, 47 4D 24 8%, ME H.Y 5:2d 847 (2 Dep'L 1572y
Fonee Do Laen Fud, Savd, & Loan Ac'n v. Bamarcd, 30 A Do GE8, 780 MY 53 637
1im Bep't 1967); Lupwal Houng Gurp v, Martona, 30F A DL S5, &1 NV.5. 2 0T (2
Dwp™ 10u8); Bl York Uld. Co. v, W b ek bty St Lo ey Lo LET A B nedy, E15
NYS ol (20 Dep 19190

£ Srr augea nate B8 and BocompanNng L

T Lipwat Holding Corp., 270 ALE ae %3 01 B V.5.2d ai 508,

Tl damoica Sou. Samh, 42 ATEZ ar BT, 348 MY S5 a0 BAR iciling Ecy, LiB
MY, 347, 13 NE 32 e Yerk L'nil Co, 1t &0, 110, 178 MT.5 82

T Hugkan City Sau. Inef, B8 AT T go 7, 45 MY5.7d wu B5; Sfwrcnod. 4L
AR g AT, WMI MY 504 af BRL; Eeter. 143 AL 70, 237 MY.S. 20 Saboney -,




492 PACE LAW REVIEW Ival. 8475

For a tender, even of the [l amount due, 1o be effective, it
muat be submmittsd unconditiopally.™ Thus when a martgager
2ent a chech for the full arcears, but coanditioned the submission
upon the out-of-state mortgagee’s eppearance in New York to
Litigate & charge of fraud, it was held ot to be o tender. ™

Anather key slement i@ the guestion of when a tender is
deemad made. A mortgagor in default clpimed to have mailed &
rheck for the full amourt due on June § batween S0 pm. and
10:00 pui, elthough the postmark was 1:00 p.m. an June 7. At
%17 am. on June 7, the summons, complaint, snd ks pendens
were filed. At 12:30 pam. thet day, service of process was ef-
fected, The chack was recaivad af 5:00 pom. on June 7. The rul-
ing wap that the mere mailing of the check did not conatituie s
tender-™ The tander was made when tha check was received,
which wes too late gince the summons, complaint, and fis
perdens had alveady been filed, manifesling the pcoeleratijon ™

Assumiog a tender ia submitted meeting all tha teats of va-
Lidity, but the mortgages refuses to accept i1, thers it no Deces-
nity 10 renew Lhe tender.™ Where an acceleration is made, albait
uvmlid, “equity will not reguire the doing of » vain or useless
thing or the performance of an impossibla st "™

Even though Lha rules relating to the timing of secelerstion
and tender are well salablighed, thare con always be latitude for
ingues of Fact, inferences to be dzawn by tha trier of the fucts, na
wall as the court's view of what mey be squitable undsr various

MeColbam. L4 Misc. 790, 283 N.Y5 BI8 (Sup. CL 5L Lawmenss Caruwly 193 Vb
Benthuyan v. C4nynl KE & WH 2 ITHYS 1 [Bag. Cb Gan. T, 2d Dep'L L8

T Moy v Wiynholl, L4 MY T ¥, Il M.E 153, 158 [1880); Shidund « L.osh,
SA ATh 585, BhE, & NY.5. 11, LZ dg Chae's 10GE); Bolaaramn, 27 Misc. 24 st 0949, 238
NYEM 4 ¥I; Wood v Husghoock, 20 Wepd, 47 [N, Sup. {1, 1638); Eddy &
Hathawny v. DHara 14 Wasd. 29 (HY Sap O JR36).

T4. Batraramn, 37 Mise. 2 ar 500 75 WY 5 3d mi AL

Th. Bulmayr Brra., LU MY 5.24 mL AMGHE

TE M.

77 Rruobourger v. Lastbarger, 229 Y 85 134 NE &4 [1922) Mandalbyep -
Lampurs, 246 &.D. 743, 763, 203 M.¥.5. WL G 12d Dep'l LBAS) Mahnk v Binsebard,
M OAD. BEE 250 MYE MY {ith Dep't B31), Mart v, Sardova Raulyy Coap., 219
MY 8.3 67, 448 (5up 4L Kimgs Copnty 19611, Marpubis v. Massiangor, 34 blise 4,
TRE, 210 N5 Ud S, 53 (Sup, CL King Coariy L)

TH. Morpuiu, 34 Misc. 2d at T3, 20 MY 3. 3d st 859, Jupobe v, Dakamant Exsplom:
teh Corp, WYL, Jons 25, 1690, ut B, =, T: ¥ CAS. Equeiby F18 [106%).
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circumgtanses. In ane cage ™ the mortgage inatatlment was due
on April 11, with a fiftesn-day graes period. The payment wan
dated on April 27, one day efter expiration of the grece period.
The postmark was April 29, and the check was not raceived by
the mortgages until Mey 2. On May 3, the mortgagee’s attorney
returned the check edvising the mortgegors thet they were in
default atd that the mortgagee elected to vccelerate the sotire
balance. Not untii reply papers on the wotion for summary
judgment did plaintiff claim an intervening acceleration letter of
April 27, sent by regular rawil. The mongegory asserted that
they never received auch g letter, If the batier of April 27 ever
existed, il would have been a valid acceleration. But the decision
held thet the supposed snrlier scceleration leiter had rever besn
recwived. Therefore, tendet cume before acceleration, and the
foreclosure was dismisesd.™ This should not be viewesd an waak-
#ping the [raf declhine™

In another case " a payment was due on November 1. 1t was
madsd on that date but apparently became lost in the postal
systern. The mortgagee accelerated on November 3. The mortgn -
gor immedintely offered to send a certified check mnd actually
did s¢ two deve later.** Invoking ita equity powers, the court al-
lowed reinsuatement and dismissed Lhe foreclosure.™

Since the principles in this area ars 5o cogently sst forth,
there iy & modicum of certminty with most fact patterms. But
whan the mailz are involved, or where the record is unclear, or
where the sourts may suapect & ek of candor, it is easier Tor tha
sstahlivhed rules to [all to the general equity priociples long -
tablisked in the arena of mortgage forachsure. Thus, Lhis iz one
ares where the Graf principles may have beso aubjacted to tacit

T Randell . Frotier, 150 N.Y.52d 200 (Sup. CL Guaens Cogaty 19560,

KL Jd gL 342

3l Pt a detmiled disvasins nf vhis concepd, set Rupra ot MC5T g0l ecompeny
ing teal

82 Hiprt Holding Corp. v. Schechoer, 718 & [ 475 218 M. 7.5, &2 |1t Dwp'e 1320).

B3, lo' a4 431, 483, 48T, 218 BL.Y.5 a0 625 635 630

B Ad. w1 B8, ZEBA N TS &l BB, Sed olpp Trrwbridge v. Malsa Resley Corp., 198
A.D 85, 191 R.Y.5 97 dlw Dap™t 19217, Fer athar spamplon of Esclual isoes conesrnog
sarabprglion and Lenser, st Pritdential Lde Tos Co. w Saaon, 53 A.D.2d4 624,
MYSZ2 198 T Dwp't LAVE): Saten leland Sap. Band, 30 A Tedd o 132 NOF43,0d
TH: Balom As™n v, Thimlen den. Co, 71 A3 102, 113 H.¥S3 M 24 Thp
IPET].
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modification although, it 3 mggesied. nat with special fueidily.
rof dealt with an acknowledged defauit with no ijsme of »
landar having gone astray.

[V, The Moctzage as a Conbract

Having sxamined some of the mechatical requisites of ac-
ealeration, we note the sxigent basie of the relationahip between
mortgagor and mortgagee ansing from ihe documents, typically
L mortghge note of bond (the promise Lo pay!, and the morigage
{the pledge of security [or the promise}.

Whatever itz terms may be:

A mortgage 8 & contrect and must be conatrued in sccordance
with the intention of the partics s sapressed by Lhe lengunge
Lhey chose to employ. Courty canogt aupply an amitted term of &
coniract under the guise of cosstruction, and whare the language
u clear and wnnmbiguous it must be given #fect ip atsing ol the
pArtis" (bteat.

A moerigagor's default in the performance of any covenant or
agresment conlamdd in n ortgage dods not operate 1o wecbkoate
the mafurity of the principal debt unbesas thers in o spaciBe stipo-
Iaticn to that effect An scoslration clouse, in onder Lo be em.
larcasble %o wp t mature the antite debt lor purposes of foreslo-
purs, mual be clasr and certmin. It will not be supplied by
inlerence™

Indeed, “[t]he well-established general rule in New ¥ork is
that u mortpagor is bound by 1the Lerms of his eontract, including
the scceleration clause. |, " Stated another way, " morigegor
is bound by Lhe Leems of the contract and cannal be ralisved of A
default in the ahsence of a waiver hy the mortgages. or eatoppel,
bad faith, fraud, oppresnive or ureonsciotatde conduct on tha
Iatter's part™™

While these maximg are vital to pnd serm to provide com-
forl lot a wortgagss, Lhay ars Kot quils as parvasive in efect aa

MG, Fuggmon v, Pappas 5 A D03 180, IRA-F%, 3A3 WY TEX 735 duh Daph
1978 | citmisona aoilled)

B, Laber v. Mimmian, 134 Misc. 3d 643, B, FL1 WY 524 518, 519 (5up. Cr M-
iy Caumly 1967].

A7, M pmanrhaertts Mulus| Life 1os Co. v. Transgmoes Aeally Corpe [P AD.2d TTG
475 MY 524 418 ¢l Ewp't 1384).
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they appear. Since there are stated reasons whers a court could
chooge not 1o enfaces the martgage contract as written, thera are
imtances when thay will raly upon the “szcepticne” to fashion a
Tentady pareeived pa equitkbbe under the ciredrnatances ™

Where mortgagor's breach of the contract is fuilure to pay
principsl and inderest, or violation of Lhe dus-on-sale clavse, =n-
forcement has alamyn been sirict.™ For defaults of other fypes
the view tends to be more lemient towerds the morigagor.™ In
these igltar situations, the Graf doctrine seama oot to have been
controlling in any event, When neghct 10 make & payment due
pumuant to the mortgage is st issue, {fraf appears (o be nms-
sailed. However, some courts hava sxpresed a different and ar-
guably misplaced and ill-conceived idem that the doctrice in
eroding

V. Acceleration Strictly Cosatrued

Two variatien of defgult support & strict interpretation of g
mortgagee's nght to socelerate failure to limeby remit an install-
menl of principal and/er intareat and beeach of the due.-on-paie
clavuae ™ Whiles braach of oiher covenants or obligations may cer-
tainly support acosleratint, snforcemant in theae other arous i
Lo uteven and suseeplible to excaptions Lo merit the adjective
“strict."™ This is nol 1o say thal Lraditionat views are ne longer
appiicable. Hather, it hes been this way lor the greater part of
this century.

A. Prncipal ond Farerest Defoult

Although the conrta in Naw York have always congidered a
default ity puying principel and interest serim — and most
alten have authorized wecelezation lor such delault — prior to
1530, the law was perhaps lesa than firmly established. But the
vear 1930 brought Graf v, Hope Building Corp.,™ the landmarck

BE Ser anfro meoten S 0H and seecmipaiyeng lesl
0. Sk efre oot 125 141 mnd socomm pannng el
Bt Ber urfru negles 246 375 yr scoumpanying el
¥ Seer infre oot B0 aod aecoenpanwing et
H#3. frr oy ety 125 (97 nad mocompanving o
4. by MY L 171 KE S I530].
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court of appeals decision. The most oft-cited case in all of fare-
cloaure law, this decision set the standard for anadyting defaulty
and their relationship to acceleration. With two other canms ™ it
forms a triatovirate of decisions, wimost invarisbly cited when
mortgage defavlts are at issue. As a hody of law, thege cases and
sthers atand lor the proposition that acceleration for failure Lo
pay ptincipal and interest ig neither peoalty nor foeleilure. A
mortgagar ia baund by the terms of bis contrect 38 made He
cannel be mlieved of default in the abestice of fraud, waivar by
the morigages, mstoppel, or oppressie or unoconscionable con-
duct on the morigages's part.™ While the qualifying language
doss seem Lo present rmom for relief 1o a mortgagor, the concept
remains, nevertheless, that accelaration for Eailure to pay princi-
pal and interest will be the basis For accelaration coce the gTace
pericgd huan sxpived and such acceleration in wnd of jteelf in not
uheonscionable or oppressive,”

[n Graf v. Hope Building Corp.™ the mortgages was the
bolder of two consglidated mortgages. The scoeleration clavse
conkained a Iwenty-day grace pariod. The principal of the mornt-
gagor's corporation was the only pemon authorized Lo sign
checks. Eight years bafors the maturity date of the morigage. he

95 Ferlamo v Fuey, 273 N Y. 28, 16 M.E.24 258 {1636); Albaning fisalty Co. v.
Roabes Realcy Corp. 208 MY, 472, 130 M.E 1786 {192}

W, Cral v Hops By Com., X MY b 46, ITE NE BW_ 885 (TLY; Ferlozre,
ITA M Y. 1A 200, 16 N.E%d g 287, Albwrting fugler o, 258 MY, 477 70, 1% MR
176, 17 Mutional Bank of N. Am, v, Cohen, 89 A3 T15 928, 453 M.Y.5.50 B49. RS}
I3d Ceep'i 1982t Hudeon City Sav. [na « Burton, 88 A.[.2d TIN, T2, #51 NS0 BAS,
¥ 13 Dep'L L], Murimh v, Baatinmich, B8 & D.3d 529, Jo, 452 W.Y,5.2d 100, 100
fiae Diag's 1587k Ford v, Wasus, i 4007 afh BRG. XTS N.Y At LR, 146-47 ™
Uep 13750 Alkmny Sau. Bank v Chifton Park Equity Ewvalgpem Lid, 4% A.Dv7J 523,
BE4, HON.Y.E2d 012, 513434 Dep't 1904p, Jasmaitn Sar. Banb v, Cohan, 56 AD5d i,
M3, 2320 NS0 4T, 471 12d Duptt 8TI0, Kelmanian 7. Bouweuspd Goqat. Coep, 232
ATk B, HaY 2 MOT S 48 88 i Dep's 19035 Pioer v H"-pi‘,, 1 AD. e, 105
B,YE 88 (lw Pap 10Tk Grattom v, [bdo RemMy Co. 89 Mue 24 400, 403, %)
BLY ST B, 9% (Sup. TL Ghuesns Cousty 19770 S v, Mudson {50y Sev. Inel, BY
Fimc. i 360 563, Jb] M.Y.5.24 SiM, 506 (Sup. Ot Besame Comnty LN Baltar P
v Bolmr Comger. T 14 NY.5.54 530, 550 (Sup. CL Runny Tourly LBSZ); AC. &
HM Hatl Headty Co. w. Pal-De-Bus, Ioe , 72 M.Y.5.24 RS0, 8828 dSup. [ MY, Counly
171, Ateytmag v. Rogbon Holding Corp., 106 Mie:. 45, 550, 247 N.Y.5. 5X7. &M {5up.
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wai departing for Europe. Prior to laaving, n clerk in his +mpley
codnialed tha intérast believed (o be due. That computstion was
erconedus- The principal sigped the check and went 1o Burape.
Before the date the intersst was due, the error was discovered,
the coortgagee was advised of the discrepancy and told that
when the oificer returmed from Europe, the balanes woukd be
paid. Until thet time, only a check for the smallar amoamt would
be forwirded. That cherk was sent to the montgages, wie depog-
iled, and wes peid. When the priocipel of the corporation re-
utned, anather éxror was moade and he waa oot informed of the
defauft in the paymenl of interest. When teenty-oim daya azx-
pirsd — one day wfter the grace seviod — the foreclogure ac-
tion wer bagun, It was only then thet the mortgagor tendered
the deficiency. The mortgeges, however, insisted upon [ia con-
tract rights, refused the tendar, and continued with its foreclo-
sire petion ™ Ib raling for the mortgages, upbolding the sccelsr-
ation, and rejecting tha tander hy the mortgagor, the court of
appeals steted in celevant part as folloems

On the undispuisd facts sa found, we are unabls ta parctive wny
defanse to the setion. _ . . [The lander] may bs ungeasrcua, ot
Janetosity is m volunary atteibuse and sanoot be enforesd |
Hera thers v nd panadty, no forfeiture, nothing axcepl & covengnt
fuir oo itm face to which hoth parties wallingly conmanted, It i
naither opprexive nor unconacionable. [0 the shaence of sonne aot
by the Llendar] which a court of aquily would be justifisd in con-
videring unconscionable, be i entitbed 1o the beaefin of the cove-
nant The contracl i definite and oo resson appeary Ear ils refor.
malion by the eourts We wre not al liberly o revise whils
professiog to construs. Defendant’s mishap, caused By o wucces-
sion of iy errond and oegligent ominmisns, & net of the oyburs -
yuiring redinf from ite default. Rajection of pleintifl]®s) legat right
tould reat only on compassion for defendant's negligance. Soch o
tender smatioh fmwil be sxerted, if al all, by the parties rather
than by tha court. Our puide musl b the precsdents prevailing
since ooulrts of equily were stablabed in this stpta. Stability of
toalract ohligations mugt ol b andsrmined by judiciad avmpa-
thy. To allow this judgment to stand woiild conaliluls L0 inLeTer-
#nea by this courl belersan partims whose contract s clear '™

M d et Xd, 171 ME ot SR
1L fd ar 4-5, 171 N.E & BR3 |cilalisne emitbad).
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Thus, sympathy i not o be an element considered where
acceieration is based upon m defeult in paying principal and in-
Lereat ' Stated arother way, equity may not relisve from de-
fault merely because the morigages has mcted aggressivaly or
where the resilts are hargh.'™ Hence, elocting the seceleration
one day afler expiration of the grace period for the morigage
paymant will ba upheid,"™ s w1, an alection three dayn"™ nr aizx
dayn’™ gfier the grace period.

Thia etrict construction of the aceslerstion clause has alw
beer: axpressad in findings Lhal “acceleration clauses nxist solaiy
ior the beneft of the morigagee, ™™ “and to make the sacurity
more efsctiva . "'¥

Clearly then, when w mortgaga payment i nol mede jn &
limaly manner, and the applicable grace pariod has expired, the
morigages may manifest the election to accelerate ™

B. Due-On-Sgle Clauae

Althéugh @ due-on-sale provision is oot & stiderd
¢lage — and it not found in the NYBETU form of mori-
gaga — astite lenders will most ofien include it in their mort-
geges. Easentinlly, it is a contractual aprecment autborizing the
morigages (o immediately doclare due the antire balancs of prin-
cipal and interest i the property securing the loan is sold or oth-
ETWE Conveyed, '™

The clause is of relatively recent vintage. Up until gpproxi-

0. lader v. Minasgun, 134 Misc. 3d 543, L6 BIL M ¥ 5:2d 516, 518 {Sup. £
Himau Crumty 18870

b0 Sheld Ol Co. v MeCouw, B A D2 390, 322 368 MY 2.0 GO, 819 {4k Dep't
Lrthi; Jwenaion Sav. Bank v. Cobuts, 36 #4020 148, Té, 330 N 153 oT1. 472 42d Dap't
T#LL.

33 Graf, 2 K.Y 1 ITI ME. S84,

M. Albrreing Brabty To, 758 MY 472, L0 N.E. 174,

5. Sotwer Ary., Lid HY.S2 b,

108, Hutman v, Aeina Bisinem Cradet D, 115 Misc 2 184, (B, 481 MY S 24 586,
3BT {Sup. Tt Sueerw Comney 19821 Ser ales Shich, 53 Miskc. B L 566 313 .Y 5.24 4t
]

WY, Sheh, 63 Miac 2d w1 838, 303 WY 5.3 at S04

108 fraf, 2t MY 1,171 5 E. B,

1L Tt wulriact of dus-on-ssds chuwst b itsell marthy of [ragthy ssabaim beroed
vhe ncopr of thes article. For o detaied eevw o Use applicahis st Ww, b Barpman,
Dur ot Yalr in Mew Yark Corordr wiih Fiene!, 68 Ngw Yoae Stars Ban Jounsag 77
fivy 156}
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mntely the Ints 1960's, the exintence of stable interest rates
meant that sales of property encumberad by & morigage had na
deleterious. effect upon the lender. When rates became volatile,
contioudtion of older mortgages, at whet became below-market
intareat rates, sdversaly impacied upon profitability of lendar”
Lorighge portiolice. That problem precipitated imeertion of the
due-on-sale provisions in mortgeges.

Just 28 the courts have upheid scesderation Ffor feilure to
pay principal end intaresi, o clanr majority of the cases have up-
held accelaration for breach of Lhe dus-on-sala clesee ™

Lendera derive additional assurance from saction 241 of Lhe
Gare-5t Gormain Deposilory Institutions Act of D82 (the
“Act™), which pre-empta any atala lnw prohibiticns upon exar-
cise of the due-on-aale clayse '

Section Jl{all] of the Act defines “due-on-sabe ¢longe™ as:
“a contract provision which authorizes & lender, st its oplion, to
declere due and paysble smums gecured by the lender's security
instrument if all or any part of the property, or an interegt
therein, secuting the regl property boan iy scld or transferrwd
without the lender's pricr wrilten copsent. . . ™"

While that definition sppears sll-encompassing, seclion
HIhH2) of the Act provides that:

lajucepl ax ptherwine provided in . . . [seclion 341)id), the exer-

=r- -_—

ElD Besron Fed. Sav. & Loan dee'n o Macka, B0 A Doxd 100D, 457 .Y 5 2 860 (2d
Cup’i 1900 Bosgdy Apecdsommis, Ioc. v Culumbos Banking Fed. Sav. & Loas As'n 129
Mhmc 2d #EL #65 MLY5.0 150 {5up. DL Sieubam Ceunty 19431 Mywburgh S Hank r.
Grosismen, 118 Misc. 2d 1008, #3 N.Y 5.2 2 (Sup Ct Cvamge Coundy 196025; Caravole
v. Buckmr, 111 Mise. 24 676, a8t MY S04 863 [Sup 13, Owtaric Cousty ERALY Farak
Frd Sav. & Lean A v, Jenbkins, 08 Mpe B 715 ¢l NY523d 373 1Sap ©L
Totnpkirm County 1980E Mulysl Rl Baiate Inv. Trust v. Bufsle Sav, Biwil. 90 Misc
?d BT, 35 MY S0 S50 {Swp. CU MY, County 19TTE Ser Sih, 63 Masc. %3 883, 313
MY S0 My

110 Ginen-5n Germasin Deponitory Instituavoos Sy of 1952, Pub L. Me ¥7-30, W
Star, 1463 Teodifed in sorkiared setatrn of |1 EC, 17 DSC, 16 LI5S0, MLLEC 42
UA.C.L. Thett nnn woroa <2 coprhions b the grupimn, ok ralevand ko the artisck. For s
more deimiled vivlim of Cprn St Genmain, s Colemas, Fedves] Preemplor of Slere
Lo Prohibuiians om thr Exareppe of [har-on-Sele Clowses, 100 Bappmia L] D7 -
Dac 159830, Bared & Layden, Dur-on-Sate Low 43 Preempted by Hhe GameS) Germgin
At 12 R Fxvame L J 138 [Fall 19830

L Garn-5t Crpreeg b Deponitory [meiioieons A0l of 1902, § MNEOE 12 US.C. )
L30T 3 1 i)

13, M 4 HNeEE, 12 DSC § 1701 - ek 1h 1353}
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cing by the lepder of s option pirgasnt lo such a clauee ahall he
eaclusively gpoverred by the terms of the loan conlract, and all
righly and rémedien of the lender wid the borrower ahall be fixed
and govarnsd by the contract.’™

Thus, the sigolficancs of this pre-emption nevarthelsss
sbamn (o necessitate raferanca to the draftemanship and precise
termn of anch dug.on-gale provision sl issve. Since most of the
field is indesd pre-smpted, aply the uouaval sitwation sheould
rAise any quéstions. In thia repard the view in New York has
alvayr been virlually uncompremising.

To review, arguments that the purchaser’s inancial poaition
was buperict Lo that of the seller-morigagor have been rejected
8@ a basis to vitlala enforcement of the due-on-sale elaoge !
Similarly found wanting was the claisn that the clause i@ an illa-
gal reatraint upan alienation.'* Nor is the lender's motive in ac
celerating (o viclation of due-on-sale to be considarad.”

A lend sale contract has beaen Found 10 run afoul of the due-
cn-sale claimn whare the provision called for acceleration upon
“transfer of ali or parl” of the subject premises, the caurt Gnd-
ing aigmificance in the passags of aquitable title.'"™ O like im-
port wea the wpholding of the due-on-sale clauss arising From 3
worporate dissohation. '™

Eha Id. § J47kHEL, 12 US.C 4 0700 HbIeD) (0043

Lif Muton! Kead Entabe Ine. Troae, 9 disc 2 175 104 WY 5.9 592

LIR Cyravale, 111 Misc. Bd T4, w4 MY 8.24 841 Firet Fed. Sou. & Loar Ay,
180 Mliar 34 TIE. 441 MY 5.2 3TL

LI7. Barody Aparimeacs fnc, 113 Misc. 2d 002, 885 MY 520 150 Cresoots, 111
Ml 3 878, ddd K_V.5. 14 BN

T, Corgaedo, LEL Mibe. 2d ot 879, 404 B.Y.5 2 0t B8 dciting Elsnmas 1. Hyman,
RE LY. Lk 8 HUE 537 L8], Williens v. Fadlihors, 140 .7, 14 39 BLE 005 {10
Elgdy v, Pinadvre Homes, lec, 3L A D3 Thd 3030 NV 54 250 (24 Dhpfil E977]_ Oy
danbal By Co v Palmer, 107 ATh M55, 102 WY S BdE {Ist Dap's 1007, offd, 182
Y. Bil, &6 H.E 1137 (1408} Marina Micland Baab - K.Y, + Batsos_ 70 Misc. 3d B, 312
H.Y 324 TH (Sup. Ct Masas County 1872); Yan Curlar Dev. Corp. v Clty s Schamsc:
baachy, G2 Mmc. 3 620, 3003 N.Y.S.0d RS (5, O Scheectady Cousty 1M, 0 harba v,
Bebaibal, 15 bise. 275, 214 K Y8, 548 ySup. 0 Onoodezs County LE2E), affd, =1
AL BLE, 222 W.YE. 76 {ath Dap't 1511, Bee olio Memburph Sau Bank, |18 Mis. W
1086, 482 N.T.9.3E T

LIE. Boaady Aparemencr, fac, L1 Mise 3 929, 463 WY 5.2 L5 (cikiog I rr
Eow' Will 55 WY S T2 (Sop Ot Wistchasiar Cousty 1285)). Sas mlis Mutusd Fad.
Sav. k Loan Ame's v Wiscomain Wi Works, 58 Wi, 24 08, 3B NW.S0 762 (19710
Altbnungh of by iddfadclickoh S Ehe paumags of Camn-9e Gevmain, nole The it stsdo.
bory recognition gb bhe ghs-cn-aake tleuses i 3ew York tousd ia Bl Fropety Law |
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In & mmall mincrity of cases, the dus-oo-aale clause has not
been upheld. In some, the courta have relied upan squity pritei-
ples o deoy enforcemment.’™ It would appear, however, that the
pxistence of the Act, assuming ihe poinl ia argued, would pre-
clude similar resvits in Lhe future, The few othar cases denying
enforcamant were based upon apparent deficiencies in the
breadth or exectitude of the clauses themselves For pzample,
where comsent Lo Assumption wes not to be unreasonably with:
held, the court construmd the longuage ageivet tke drafier and
refused 1o enforce the cdawss ™ When the clyuse mpossd con-
stzaint apon the kender's decivion {i.e., providad thai the acceler-
ation had to be based upoo factors paither arbitrary nor unreaa-
sonablel. the court again ruled againat the lender-drafter seeking
a higher rate of intereat from the pew owoar.'™ Finally, when
the clamee narrowly provided for acceieration solely zpon “sale”
of the proparty, sale of the stoack of the corporats Mortgagor was
held not to fall within the proseription of & sale of the
properiy.

The etatus of the due-op-gais clauss as the subjsct of striet
anforcerment appears unchanged. Epforcoment wee always Grm,
save L unusual cuses where couris felt overwhelmed by equity
considerations — now rendersd moot by the Act. Wheze Lhe
due-cn-gale clause ia lesa than wrtfully drewn, the breach
clainved by the lender may not, as » matter of legal inference,
exiat. Since thare must always first be a default before oy accel-
eration clavse can be pxercined,"™ refusal to enforce under auch
cirometences i3 wot untoward. Hencee, the Graf doctring is not
wndar sllack here.

D0g-a, enbcled in LBTZ wod ahmehdad le 1574 Ty sebenoebedges the walidity and enforca.
whmliry of Lok elacwr bat preciudes colladion of & phigu el panalty whes s mecked.
B.Y P Piot Law § 760-4 itdkellinsmy Supp. 18858).

VD Homy G, Bank v, Besr Properies, Led., 93 A 0024 i, 60100, J0 MY 3.0d
RA3, A A0 {3 Thap's LBE3); Micholt » Kuane, §7 Ml M od, SI8C4E 400 N Y 5.3 426,
#5138 Iluchess Crangy Cr 1ETAD

121 Sibt v Fockwater Sav. Bank T3 AThdd B, 424 MY 5.0 B4l {ith Tup'y
15950,
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C. Breach of Any Condition

Morymgess would prafer to asume that the vocompmmis-
ing approach atiendnnt to principal and interext defaults and vi-
clation of due-ot-pale clagses [ extandsd to other forme of
braach. In & peneral sense it is. There i authorily atating Lhat
breach of aoy condition of the martgwgs can be the basiz of &
farselomite."™ Expressed in diferent lanpange, “|a) forsclosurs
may b based upon the ‘non-performancs of any wet” required by
the morigaga""™ While the ability to acrelerate for failure ta
pay principal and interest 1o quite apparent, it mey be lean obv-
ous Tor breach of other covenants, such wa Lhe covenant to 1e-
pair. Howevnt, breach of the latter can be the reamon acoslera-
Lion may resuit.'™ At the sams Lime, a daflault by the sorigagor
" in the parformance of any covesant of Ageement contained in
the martgags does not operate 0 accelerate the maturity of the
principal debt | _ | unien there in & apecific stipulation to that
afect.' "™ The scceleration provisioms must be clepr wnd cartain
and will ot be infarred '™

A requjisite corollary to the noted principles is that & mart-
gaget i entitled 1o insist sinctly on his contraclusl tights. '™
Moreover, “[i]e tha abssnce of un estoppel or sppressive and un-
conscionable acie by plaintiff [the mortgages], the court in duty
bound 12 enforcs the mortgage wa written by Lhe parties™*

Sotow of the practical implications of these pointa arise cut
of some decinions which follow. Jo oo case, ™ in addilion Lo the
uzunl obligalion for payment, the mortgagors bound themaelves
for & period of soma sight years to purchass gasoline and all

128, P e Comdmtlimed Garige. e, T3 MY 5.24 571 AT2-T (Bup. Cb Quaass
Comanity 1Tk MiBg Land Corp. v Hplvlsad, 150 Miwe 55, B0, MORY.5.24 882 G54
Sap. Ot Massan County 1]

126, Afifla Lamd Conp . 1R Mo w1 S0 56 M. ¥ 53 4% BA

127, ra

24, 100 Eighth Ava Comp. v. Morgsnsters, 3 Misc. 24 411, 415, 1 M Y534 471,
W18 (Sup. CL Qoowna Toutiy [350) {quothy 53 CA5 Weerpoper | 4%, madyfied on
affer growndy, & A DLad T, 164 WY ESE 017 (2d Dap't 19570,

19, id

LMl {Traf, Tl WLY, L, N7l HE 8 Gronbeg, 83 M, 24 401, 331 K.Y 524 0.
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other petroleum products then ar Leter to be sold at the aubjeet
premises from the mertgages,"™ The mertgage also affirmatively
specified that the provision to purchase gamyline would survive
puymart of the principal aum due under the morigegs "™ Prior
to conclugion of the eight-year period during which mortgagor
war to prchase gasoline, it peid all money due on the morigege
wnd thereupon applisd 1o the court to have the mortgage dis-
charged.™ The court refused to cancel the mortgage, Tuling that
“n morigege Dy provide for fersclosure upon the breach ol any
conditien or of a eingls covenant ot condition, and that such a
provision is not regarded ms a pecalty, and is binding and la-
gul. "™ 1 additian, Lhe court held chat “a mortgage may be kept
nlive, even after payment o full, if such was the intantion of Lhe
narties, provided ionocenl third persons wre mot Lhereby
prejudiced. ™"

Another case of similar import involved a martgage where
the mortgagors bound themselves nat only to repay the debt.
but miso ts comstruct & sewer connection and an alternate drive-
way, wlopg with & oumber of other cbligutions '™ When the
mortgagor tendered the [l belance of the mortgage due wilk
intermt to the date of tender, it was conditioned upon AMIARCE
of & satinfaction. But at that time, neither the sewar nor drive-
way worck had been pesformed. When bende: was rejectad. mort-
gugom petitioned the court Tor cancellation of the morigage. The
decizson was in Favor of the martgages. A valid condition of the
morigage had not besn Fulfilled — potwithatanding that all the
monsy dus had besn paid. Discharge of the mortgage was
deniied "™

Accordingly, morigagees can darive some solece from Lhe
case law ip this area. Sites & morgege i a contract — to be
enforced sa wrnitan'® — and since beeach of any condition

141 M sl ATR

tla. e

F3E 14

M. 4. mt 727N

137, {d. wt 573, S+ odec Salvin v, Myhes Reaity Ca, 227 BT 21, 56 TH RE #4, 9%
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cloarly deliceated in the documents can be 5 hasis ko accalerate,
A mortgagee might conaider ita position to be secore. While an &
general rule thet is correct, not all defelcations under the morl-
gage are viswml by the courts na equally agregioun. Virually an-
swerving application is found in cese of defaulta for payment of
principal acd interest and upon the dus-on-sale clause. Bayond
that, otherwise weli-founded generalizations about ecceleration
Eor breach of the morgage are halpfil @9 guidence and perapec-
tive, bul cannot be dispositive of all issuws, Past this paint, eq-
uity begina to play a greater role and diminishes the applicabil-
ity of general rules.'*' Defaulis of varipus types are brasbad
diffsrwotly. Moreover, there are gradations of severity within
categories — all of which zimply state what betormes inelucts-
bly cbvigus, Mowt cases other than the previcowly related calage
riz will have to b= pongidered on their ovn [actunt haseq.

VI. Areas of Uncertainty

A, Acceleration for Tar Defoules™®

When rea! property taxen are not paid, the Lien of the mort-
gage will ultimately be extinguished when the waxing jurisdiction
divests the mortgagor-cwner of his title. Hence, payment of
tazes iv & maiter of significance o the parties,

Unlike an mccelecation provision for default in paying prin-
cipal endd intereat, whare notice of default ia nof & prereguisits
to accelaralion,'® secelerntion provisions for Lax defeults usually
do mandats nedics, demand, ond § period to cure — typicelly
thirly days."* Since a mortgage in & contract to be enforoed as

LAL. e mupra moted T25-140 kewd wie 1nfm nolas 142 19T snd wetornpenying trok

142, Reviesring tise spaclfl; fats patierne Mor omes of aconbaration upon e dieul
B Y LTI S ertien nod srven bt 15 megke thed point Thal S couris e Ecoeption.
alby |nnirad Lowsrd meroiom in this eran. Ty weops, bomson of much detaal is bayoad
W thrd of Lhis anticie Fot sn oi-depth nevier of the oubjoct, sae Bpegopn, Whyn the
Moropaper hfauler in Bral Properie Taees, B Rew Y oms Spat Bag doumma 4 | P,
P, Bargmean, The Peagtoy of @ Moctpegar's Tox Defaudc fe o Exiating Monigsge, L
Trn Fractea R Esvare Laweew 63 dJan. 9851
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writtan, " and Further ainee acceleration ¢an be basad upon non-
pecformanes of any covenpnl ' a mortgagess might conclude
thel upots & lax dafault, acceferation would be upheld by the
courta. T be sure, there are cases which have affirmatively so
held " Althouigh pechaps only a statistical obsarvation, these
cases rapresant o minority of the reported decisicns, Most often,
the courts d=cling to uphold acceleration and forsclomnue lor tax
defaults™* oot incidentally creating 4 perplexing problem for
mortguge,

In syntheizing the slements nacemary 10 maintain sccelora-
tion for tax defaults, the cases révanl that some, or & combine-
tion of all of the following Eactern must be found: tax defeults

Bi-20M, Alhough tein thidy-dey poviod B usegl, it oould b mare of b, dpand g
whon thy spraemant of M partios. Whilr exereming tha sobies prowlsigy U7 tsi dhich L
pobible i i wol ollan emonunbered.

Edb. Sl impna e 15 36 & soosn pamyiog texl

Laf. S mupmm woles 133130, L3t and peroompee g Lol

(47, Badcleys Haok ». Smitty's Fanch, Lac, 17 A DA 403, b K.Y 524 795 (04
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MY 524 128 {2d Dap (978N, o 'd, 42 M. 7. 0d S0d, 3 WEad (167, X7 N.YS.2d 10
N7 Fredier v Schafer. 54 AL 730, 187 H.YS 24 T (it Depy 10hL Jamglo
Sar. Bank v. Coham, 36 A Crid Ted, X0 WY 324 477 474 Dap't 19710 Sarochal v Glaw
Faper Miaking Supplies To., 230 AD. 112, 257 BLYS. 00§ hes Dep's 168N Fitly Simcarnd
St. Openling Corp. v FRupas Faalby Conp., 296 A T 287, S50 M. 3. 90 d1ge [lgp't 1842),
off'd, DRk LY. BT 1R85 HLE TR (t83); Jurwwice Sar Bank v 3wy Spoieg Al mg iy
ﬂnp.. M.Y.La, A, Z 100, mt 14, ool 1 {3wp L Qe Connny ) dermaery Sev. Bank
v Avon oo, MY L, Mow. 2180, e 8, mad 3 (Sop. O HY Gy ] Shaler Cinl
Trml Fand v. Crasde For Cheigl, e, M5 Biee. 74 8225 715 WYL M 13 (5w O Co
humbls Coundy 134000, Armasrong v. Kogdon Hobding Cerge, 138 Mise B8, 247 M Y5 682
{Bup. OL N.Y. Commuy 19305 Mew Yiouk Baprmt Miwlon Soc'y v Tabernsch Baptimt
Chume [T M &84, £] N.YE 513 {5ap Cr. MY Caanty 1959}

b4 Enrms v. Weserman, 30 & Th2d 812, 08 NY 500 D6 |34 Dap't 19980 Canargl
Ml Bunk v. Patoo, 100 Min. 24 2 &0 MY 5% 418 {Sep. T Owesgo County 198 );
Hing v. Giordaoo, M.Y.L.1, Juna 20, 19TH, &1 15, oo (Sop O Hings Cowniry); Cabla v
Hiin. NYLJ, Jan. 2T LFIL, &t 2 ool 8 (3up. T MY, Caandy), Weber v, Harhowilz,
MY L, Dee. 11, 1970 00 30, ol 4 (Bap. CL Hings Conntyl; Brockrssn . (342 Raslty
Corp, NYLJ, Jaly €, LOTS, at 1), cud. 4 {Bup. Ot H. Y. County); Linealn Sav. Bank v.
Sk Mpfal Fealy Co. M.Y.LJ, Mar 25, 100, ot 14 ool 8 [Sop T Kisge County);
[Clark-Bohimson Corp, v Jet Emter, 150 bW 524 214 {Sup. Ct. Brons County 18597k
Nartgnd Realty Catp « A, Ouka, Joc, 118 M.¥.5.2d 316 45ap. O Weichber Counly
1969%; Sesman's Mask F Yy v Willesmtrio Fvally Corp . @ WY 534 T (Sup [t
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are aubgtantial;™" nolice i (imely'™ and clearly given,'™ at.
tamnpts to curs sithe: do not exisl o ate palently insincere;'™
and the eicuse oFfered for defuult is pot sufficient ta constitute a
delenss, ™

A5 notad, howaver, the decisions will most often rejacy fore-
clesure for tax defeulis Foremost, this spamingly inoongroos
siance in baswd upon the famous disseat of Chiel Justics Car-
dozo in the Graf case.'™ Thera, a distinction was sharply deawn
between Lhe acceleration for nohpayment of principel and incer.
=4t and scceiermtion for nonpayment of taxes. Accelerstion for
failure to remit & mortgage payment was setih as the primary
obligatitn. [L simply hxes the dete of materily sy agreed upon
and in to be enforced a8 written, But the reguirement to pay
taxes wan held Lo stand oo w different footing. Respomaibility for
taxes does not require payment of anything o the mongages '
Rather, & provision for tax defauits it & collaternd undarteking
designad Lo protect imppirment of the mortgages's security by
the mevumutaiion of unpaid tax liens having pricrity over tha
mortgage len, Therefore, a courl of equity hae the power to
grant relief if the defouft i cured and the sseorily is reatorsd

143 Carlinde Reatty Corp., 54 A.D02d 574, 38T 04 75 24 198 (Fuilure Lo pay sppena
iroatrly JES0G0 in read aelrte nessl Myubguge v Seoich, 40 &2 TR, T MY 5
E32 (12 [hpy 1997) ikmiluae o pary road sstads daxes Tor all Toar quarters of e 1375
Shaker Cenr Tt Fuas 26 M. Td B250 215 N Y530 13 dlwihure 10 puy bosen, cownty
e shve]l Caxew [or ben yoars).

130 Codam, 36 A MRS 743, 320 BLY .5 2d 47 decorbomteon of maurity delr b bd
wfier Limsely motice wes pvgel, Armerrong 1% Mise, B9 2T B, 7.5 882 (scouleration For
tas dhfaul upheld im cnsr whens et poring of proper gud ey Setion i stk ahed!,

I5L. Smweey's Rgnch_ oo, 120 ATh3A B A4 MY.B0d M0 | pedpment of Nl
mare grankied whiy e ibwedd chat ~plaipti oodified delesduois pe st besad thres
oovasioms that aospaymant 4 cas wild ot in fetedemure. . .7 Culben, 33 A2
T4, 320 MY 534 ATH (ecceberation of maiurity deis uphebd after slinr and unequiveegl
TN W Fivend.

153, Fifry Savond S, Dperating Corp, 306 AT 0], 250 MLYE. 24 Ay Spearigy
Apormeno Catp MY L0 Apr. 2 10 a1 B ool | {3up. O Queena County); Avon
Asoce.. fnc, HY.LL, How 3, 1977 8 & col. 3 {5up. (4 0.7 Coumly)

L4, Maubecer 40 A0 24 M0, 3XT MY .5.0d 582, Shaker Cent Trust Fuad, 3
Musc 1d 8235, 218 ¥ ¥ 524 13 (5up. O Columbea Courdy 1864

T B MY, 0 LT NLE A, e o500 {Cardhraey, J., Qiesonclag b Th padpit iy
deewmion took Ubl pmse view bat it B Justion Cardore's disast which i cited for U
prmnciphe.

165, This preapposs, chviously, Ll bhs mertgepss it 0ol sacrosang fid jamey
wharaty thy peroands would be made dimclly 1o tha moraeree
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unimpaired **
In this regurd Justice Cardozo stated the [odlowing:

We have held that suzh a provigion, though nol & penalty in a
itricl of proper senwt, is yat 30 clossly ahin therelo m view of Lk
forfeiture of credit that squity will reliave gewinat it if dafaull has
betin dew Lo mers venial inattention and F ralief can be grasisd
withoul demuge to the lender, . . ™

duntice Cardozo wea arguing vainky againat the strict mgjor-
ity viaw, atvd yet his language became in great measurs the basis
to deny acceleration for tax defaults (although there were prior
holdings of similar thrast) — even though the principle creates
terme and condilions which simply do not appesr in the lan-
gusge of the morigage contract.

The fact patterns in thess canes and the decislobw randersd
which deny (oreclosure damonstrate axtraprdinary leniency by
the couria "

Irn analyzing the casen ruling agwinet foreclosure for tax da-
[eults, & recapitulation of the oft-cited principles inclods: gome
waiver lor forbearance by 1he mortgapee, in olher words, the
morigages demonsirated Lhal even it did not take the default
too seriouslyt™ principal and interest were olharwioe currant ™
feilure Lo pay taxes was not willful, hut was excusable as due o
vanigl inattention or error;'™ notice was not given, or il g;ure_r.,
Wi not unequivocal; if notice was given, oo opporlunity to

L3 & carefil dubenmion sy kb drsdn hare. Wiess o grace porscd Tor paying prin.
tipml wnd inderesd wapirss, and sccalarabion syl 3 Gnder of KT ownd Tod be ec
capted, moen Vil w Tull Yessder would curs the defualt % haree dafpubl Sn ey, w b
mue, cure of defsuH subasquany 1 deopdation will be maorlicosd is o mejonity of the
ety aithrugh ol @ ol inseeces. Moms of thip b ey Wal Sesstiebinivn T ar O
LMy 1 impifitnal. only thet the courts will ofian slbew o cwre el dhareby moudeds
e et

157, Craf v. Hope Bldg. Corp, 54 WY, 1 510, 171 B.E B3, BET {1601 (Cardoao,
., flignticg b

1WR Ser cotly €lpd Jicpid gole 148, Fer ol mprn mote 142

150, Sanman's Bank for Sav. v. Wollingiein Reabty Corp., & M. Y32 T08 (Sap_ Ci.
K Iraps Coumnty 1038,

150, Yot v Huche, 14 Misc, 2, 230 M55, 82 (Sup. OO hladier Cownty 15330

161, Nowra, LM HY. at 1420, B ME x 3B Ser ol Waber v, Berhowilz,
MY Lo, Dec, LL, 1970, at 20, £od. 4 (Sup. Gt Kitgs Counly L9700, Lincaln S, Bank v
Tur Maiyn Behir {0, NY. L, Mar 25, L0 ut 1Y sl B isup. Co King Counlyb.

16 Cadta v Ballun, HY.LJ, Jen. 87, 1970 at 2. cdd. 6 [Sup CL MY, Counly
15} 1): Limrodn Sav. Bank v. Sic Moffat Rasdyy Qo NYLJ - Mar. 25, 15970, a8 15, o<1, B
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ciibe Wis provided;" there i no damage or prejudice o the
mortgagee,'™ and the mortgagor han tepdersd the arrears for
tazes, of ben legitimately attercpled o, aven wlfier foreciosure
han begun.'*

On the subject of the current atelun of the Graf doctring, o
salinnt poitil amerges (rom ezamination of the tax default cases
While relevant, the Graf sapproach never had pervasive applica-
tion to this type of default. Theralore, when dicta eppesm in g
tax default cane suggeeting that the inHusnce of Graf is waning,
it B Lh iDcurin oo A oooesinteat principle and & clearly

minplaced. '™
B. Fallure to Repair

Thiz i» apother arena of some umesrtainty and one where
(rraf was never eapecially imporiant. The traditionel atance in
Found in Mitls Lend Corp. v Holpteod, "™ There, the mortgages
declared the full principal balasce duw because the bullding was
0oL imkintaingd in ressonably good repair. The mortgager con-
tended that the maistenaoce clause failed to specifically author-
ze forecloware for auch violation. Ruling thet foreclosure could
be based upan the * ‘nanperformance of any act’ required by the
mortgage,""™ the holding went ou to say thal foreclosure could
“rest upon viclslioe of & ‘covenant to repair the premisss.’ '™

Whether the forepeing is genuitaly & precedent is difficult
1o aaaess. Casparl U Anderzon Aperiments’™ ia 4 later cass in-

{Bup. £ Kings Comindy 197H; Hortel Remby Corp. v AC. O, Inee, 116 N.¥V 5.2 795
{%hap. T Wmichessy County 1962).

18, Germania Life Ine Co. v. Podter, 124 AT KL, 105 M.YS 435 finc Dep't b,

1, Moarbanr Reabiy Corp. LIE MYSZd st 23600, Sew slin Sank MY LA,
Museh 2, 1570, oy 15, eol B; Clark-Aobineon Corp v, Jed Extar, 138 MY 500 234 {5age
-l Broay County 15871

166, Ko v. Wommnmas, #1 AL 813, 408 H.Y.5.2d 280 [3d Dap™ 1987); Deerma -
mia Life Ima Co. v Pobwr, 12¢ AQE B34, 100 MY S, 038 (st Dep's o8, Vee Plank .
Ciomtlfrmy, 42 A.L- J8 08 MY S Toa (twl Doap't 35550 Calig v, Pwdhin, H.¥. L., Jan 77,
10, w3 el 8 (% L MY, Cosniy 1370); Clark Boblpon Carp v Jul Bagar,, 153
W Y32 T4 (Sup. CtL Brane Canwty 19570 Mistband Rably Corp. v AT Dabs, I,
118 K.Y 53 23 (Sap. Co 'Watchertar Coyncy 18627,

Ia Sea cnfra pobes 252-305 and sccoampanying tact

1T 154 Moz, £70, 66 N Y 5 7d GHE [Sup. Cf Mamay County 1908).

I I, ol EH1, 58 MY 300 b SB4 (queliog 410 Cd, Momigopes | 1048 (ErMEL

16 P4 {quorisg O Wty Mosrsotl Fobbitosrmes T4 4th wd. [977)).

T 1% Mioe. pbb, B3 0 Y550 821 dGup OL MLV, Caumy 1549
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wolving Lhe related topic of building violatiors which ssama Lag-
itly to accept the concept that larsclosmre for lack of repair iy
authorized, 86 loog an the scceleration is timely meds.™ But
there, the morigigen waited sa lotg te accelorate Lhat tha rare
defense of lackms wan invoked.'™ During the period of delay up
ta sceeleration, Lhe property wae sold and the new owner in-
vented substantial sums in curing the violations. For this resson,
the dacision appears well-founded and, therefore, nol perforce
contrary t0 the general rule with regard ta repeir of building
viclitiony.

[o Avckowsy Park Series Corp. o Hollis Automoiive
Corp.'™ a somewhat murky case, the martgagos sold a building
aubject to known viglations relatiog to lack of repair."™ Far sev.
ezal years the morigngee refrained from demanding that rpairy
be made and continved o accept mertgage payments. Mapy
yeary later, when the mortgages's inspeciion of the premises dig-
eloaed apparent unsatiafactory progress to cure the violatioan, an
acceleration |etter was semt. After accelermtion — bot before
servica of the pummons and complaint — the viclation was re-
moved. Without, acknowledging that the lack of repair could be &
bazis Lo fozeclooe, and sensing an imjuatice, the court relisd upen
equity Lo deay forecloaure.'™ Sines foreclosure it an action in
equity'™ and since thiv was not a default in payment, Lhe daci.
abon 8 Dot necessarily wt varianoe with recognized prineiples.

A diffarent concept grafted on Lo lhe requirements of the
usial feilure to repuir clawse is found in WIM. Corp o
Cipulo,'™ where the mechanical sapect was & maotion to dismiss
a receiver. For o building worth in excess of thres million dol-
lare, forscloaure was instituted besed wolely upon failtre ta keep
the premises in rewsonably good repair. The court noled a pau-
city of evidenes to explain the magnitude of the disrepuir, con-
cluding that the repaic default was minoe and of the Ly éngen-

171, fal sk BRE, B MY 9.2d wi 635,

174, fo ac SE0, B MY 2wk KT7,

173, 206 Misc. DBS, 130 M.Y.5.2d 568 (Sop. CL M.Y. County 19547,
1Td. I ab o, 1AL N V574 gt 588,

1T, ML at 5650, 135 M.Y.S. 050 el M50

ITé. Bee infra notee PH-J60 mod sacmpaning ek

17T, 206 A Dy A6, 204 M.Y.E M0 (e Thapy 1F0EL
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dered by normal wear and tear.*™ [nstasd of finding the siate of
repeir reascoable, and thon not violative of the tzorigage, the
court held that tha rpair clause eould be invoked only whers
thers is & danger of impairment of the martgage Becurity."™
Therefare, this exe hald, it is only where the property = permit-
ted to suffer lack of repair sufbeient to jeopardize the security
when acoelaration will be honored, ™
There whould bs o doult that failure to keep the mort-
gaged premises in reasonskly pood repair i & baals 1o accelerats.
eilthough the case Law is nol as strang on the peint as mortgegees
would probably prefer. What “ressonably good repair” means
could always be expectad Lo ba pn iseue of fact. Whather the
definition in now graven in stone as “danger to the sseurity™ is
unclesr — bul possible. The conundrum then is what leval of
Inch of repair piaces the wecurity in jeopardy? The case from
which it erose was more ¢ function of whather a Teceiver should
be appointed, combined with ioedequacy of proof of the defi-
ciatit conditions claimed by the mortgagee This calls Lhe solig-
ity of this dectrine inte queation. Moreover, and aigaificantly, it
does oot represent an sssavit upon Graf
At lennt insofar es property improved by u residence for four
Families of more in concerned, soms very limitad puidance i
found in a section of tha Rani Property Law sfective a8 of Oclo-
ber 10, L1984.'* It conatrues the covenant stating "good condition
OF repair” 1o mean “free from viclations of epplicable municipal
or mlate laws, codes ar regulationy concerning the state of auch
eomdition andfor pepair 19
This provision now also has a statutery impact UpGn Locw]-
station by virtus of this language:
Upan » finding and certification by any such government or ita
agency of & violation of sny such law, code or regulation invedving
& 3erioud danger to the bealth and safety of the cocupanta of sack
marigaged premises and upon Lhe sorvicw of ooe copy theesol on
the aociver of record such morgages may declars 1he entirg hal-
wnca of the priocipal sum secwrsd by such mergags, together

178 M. osd 505k, Z14 NYS g 72930

1TS I W 4P 204 NYS gt 771,

180 fd.

Wl NY. Bt Peoe. Law | 254 subd. 44 | HeKinony Supp. 1986
IST. [, § 764 cobd. d-alal

hﬂ[*-"n'd.ig:illh.mrrmu.pﬁr.b-i-l.]':lr,ﬁniu.lm,m n
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with alf mecrusd intereat, immadintaly due and payalds upos the
Following conditions: the morypigse shull allow the mortgagar »
reasaruhle coportunity W eorrect the violation and may com-
orince forsclowurs procesdings upon failure of Lhe morigagor to
make such correciions within the kitoe petiod mandated by bocal
law, ruls or cods enforcemant ageancy, howesvar, ne such action
shall b comtiosprood within thirty deyws of Lhe azpiraticn of (he
period, if any, specified by local w, rule of code wafcrcament
“guhmliu
Ita fuzther #f#cl upon scoelaration arises from a provision
that if a forecloware in commenced Cor such wiolation, byt pot
cormphatad becavss the violation in cured, the morigagsa shall be
entitled o Tecover ail reasonable attoenay's fees and disharse.
menin incurred in bringing the action.'™
Again we have a somewhal unsstiled arens, but not & place
where Uraf i in question,

C. Mirccllaneous Defouiis

Mindful that scceloration clauses will wuslly authorize
foreclomire for » hroad range of defaults, in addition to the more
ommon failure [o pay and the cithers previougly svaluated,
case invahving violatione leas Frequently encountersd marit con-
gideration, notad bere undar the catchal]l “miscellnneoys.” Sig-
nificantly, this is atill another realm whare Grof has naver besn
of overnding importancs.

Beyond the categories alrandy reviewed, other defaults are
seen A more tochnical and less prejudicial in nature to the
motlgagea’s pombion, Accordingly, the courts feel free to fashion
equitable or practicul rervedines — often shorl of sanctioning we-
celeration. This is not to say that thes: mors ohacurs braaches
cannol ba & bass Lo wecelerats, but rather thet accelaration is
occanionally denied.

Fior saample, whare refuse! 10 imsue an esioppel certificate
wen the default, the court acknewladgsd that undar certaln civ-
curnatatwes, declining to execyte the estoppel in o defadt ™ [n

183, M.

184, 14§ T wubsd 4-wllh

18 Northers Properias (e v Kul Rty Corp . 30 Misc. 2d 1, 5 71T WY 5 W
Folk, M0 {3wgp. CL Wasdebaadar Coundy IP61E felang MY Ry Proe lawm § 2340 subd, 7
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tho cana, Che rafuss! wwy not uncenditional, and foreclosure for
thiz default {others wera allaged) was disallowed 2™

In ancther ingtance where Failurs to exacate an estoppel cer-
tilicate wah oo of the claimed defaylts, the court found 8 ques-
tion of fact a» to possible waivar, ooting in sddition thal the
Craf doctrioe oeed oot apply for e default of this type."™

In a case whare secalarntion wes hased, in part, upon ze-
moval of perscnatly, the court ralisd upon equity Lo deny fore-
closure, holding that removal of okd Gxtures and personalty with
subatitutioa of new fxturgs and perponalty uncer conditional
gales comtracts would pot juatily mecebaration where the sondi.
tional waley contracts ware yltimataly gatisfied. "™

Whare the mserted breach was altapulion wilhoil conseot,
the mortgagor's viciation consisted of cutling & door and window
in a fpundation wall, erection of wooden partitions in the base-
ment, removal of two foundelion piers, with substitutions Lhen
made, 8 window made into & door, 8 stairwey removed, and con-
struciion of an uncovered wooden parch.“** Unon discovenng the
unauthorized altarations, the morigagss socalarsted, ™ Finding
that the sork did not change the characier of the property, the
gourt ruled the sccsleration to be “unconscicnahle,'™

When the breach wmn demclition without consent, the mort-
gages’s ¢leim failed bwctime of an errer in drafting Lhe mort-
goga " The mortgege contained a clause (hat no bullding on the
premises oould ba removed or demalished without consent of the
mortgagee. 1o violstion of the covenant, the four-room house an
the property wag demolinhed without consent, However, the oc-
celeration clause did pot covar guch an event. Although the
pourt stated that the mortgagee could aus lor hreach of contract,
it could bt wecelorate or foreclose '™

IMcKimhey 1088 & Supp. 10},

LHG. ME M & TIT NY A2 ur 380

LBT. Kunay v. Wepsbrnonn, 90 A LH2d 212, 458 I ¥V 524 280 034 Dwpn 13830,

tB8. Blomyran v. Tinton AT Corp., 33 Mise 23 08T, 25 NYS.0 3T (Sup L
Branr Councy 190931,

188, Loughery v, Tycabemy, [IT . 353 306, 101 N V.5 438, 47 [Sup O Boas
Comaney [B21).

19 o 3 396 130 H.Y 5 a0 43738

LEL. A, ot 39754 191 MN.¥S ge 430

1%, Bragiom v Fappas, 57 A.D.2d 18], K5 W.Y.S52d T23 (4t Dep't L97R).
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Lpon demolitiva of mortgaged premisea pursusnt to munic-
ipal vrder to core » asfely hazard, the scoeleration clause was
interprated mot to authoriza foreclesure under the eir-
furnstances '

With regerd to failure to insure the mortgaged premices,
toterithatanding claims of misrepresentetions in ihe contract of
sale, whers dus notice was given mod insurance was oot ob-
tained, scoeleration and Fotaclosure were upheld ™ But when a
mortgages demanded inwurance beyond the meguirements of the
mortgage, loreclomure would not be countananced.'™ On tha ra-
lated subject of displaying recaipta for insurence payments, a
court invoked squity to avosd eccelaration whers thoare tvan a
question about waiver arising from a custom established be-
twean the partieg '™

Thus, in the domain of miscellany, enforcement of the ac-
celezation clauee is uncertain and unsettled. SBince fact patterns
undoubtadly will elwave influence the oatcome, it is unlikely
that clarity here will ever be fortheomiog. But Graf is still not &
factor.

¥il. Awviding the Gref Doctrine

As pronounced in Grof end its progeny, the morigeger is
boutid by Lhe terma of hiv contract a made and cannot be re-
lieved from default "“in the abeence of waiver by the merigagee,
or esloppel, or bad faith, (reud, oppressive or unconecionable
conduct, , U

Even for failure to pay orincpal end interest the cited
moderatiog [actor are to0 be considered. Significanily though,
Graf states that it is ROl oppresive or incoosconeble o acoel-
erate immediately sfver expiration of the grace pariod. But that

Shh MR L 206 (08T {prpar]y dearded wlausr hidd to rupport scceleradivn Tor derredi-
=0 willwid coosenk).

190 Boctmyich v, Adla, 81 A.D2d 107F, 38 WY S 108 futh Tapt 1943).

LB Jordom v Sharpe, 2 A, T4 B8, 400 N.¥ S 230 &b t3d Dep't 19831, 0moval
deged, 5§ N3 BOS 1§ LBEE).

ESE Hirbar w. Cokdbeng (33 AD. 20T, 200, F? WS 20b, 1314 g Dyprt 1909,

LY. Hurs v Wsssrnsan, 31 & 024 BIT, BIZ-L1, 458 MY 524 B 28182 (ad
Drpy 1380

LB Mpmis Tromd Co v, Monlmes Conersls Prods Carp., 38 N.Y.3d L0, 16T, 490
OLE.2d £35n, vhéol, 401 M. 570 8A7, 547 (LB82), S alre supw notes B-108.
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atill lsaves the other items. Fraud, for exzample, is sl onee bath
clear and recondits, 1t balabore the obvious to Tecite that i the
lender committed a fraud, he certainly should not be permitted
Lo Toretlose. Pracosly whet would be conmdered & Ffraud in s
bound to fgctual circumstances s ool Lo be worthy of salutary
sxploration here."™

The idea of bad [aith has nol found muych favor, except eq a
factor lumped together with the ather principles. Oppressive
canduct in invarably joined to a finding of unconecionability.
Eatoppel is the mubject of some decisions, although difficult to
sapmrate from weiver.

When courts ancouniar a fart pattern deemed ofensive,
that in, if it somehow seema [air to rejest acseleration, some
combination of estoppel, bad Faith, oppresaive of uneonscicnabls
conduct®™ may be found. These, in turn, sre tied to invocation
of equity we a basis ta deny forsclosurs, Thus, the teneta of Graf
are sorastimes nvoidsd io the perceived presence of some or adl
of these faciors,™

Waiver in npprecinbly different. When the couria glean s ba-
siz for waiver, they essanlially tervgnize the sficacy of Graf, or
shonld do so, but them rerder it inefectunl because of ronduaet
Fiving rise to a waiver of the right to accelerate.

A Waolver

With the firm advent of waiver pa 8 basiz 1o vitiate accelera.
Lion,™* substantiel latitude waa given to judpes to ¢crafl dacisions
sourding it waiver while in gctuslity achieving an apparenl eq-
uitahle result. In essence, some vonducl by Lhe mortgagee, sither

[ —— " ————

169, Thary is & penersl poogeokichos that o fraud perpetrmied by o ender gL Lha -
chpsist will ba n defanee. Trowe v Mylbg Lard Do, ™ Misc, 375 372, 135 N.YS. dby,
ABG |Syp Or, ol Counly 1612). Howrser, Ch fiad may rder the mortgaps omly
voulabln & oppossd to vosd Sammbs v, Cymtury Fod. Sev. & Loan Ass'n, 36 M. 2§
WE NI 230 MY.S2d Bl WS (Sup. LMY, Commsty LPGT. Bt mole e anarngly
exprvvitrnt oLl on Chuil i ouripege may not b et saide sy batauir e undeidyiag
transartion was taindgd by & frid A epresewtabion ™ dovins Homes st Bel|mry, Inc
v Dworetz, 23 MY.20 112, 139, 200 BLETA 214, P19 30% ~ ¥ 5 24 T4 308 1988, Sr:
alig Maw Yook Jtat Houm, Fim. Apency v. Fromansds Apgipeman, [ne , N.Y L, Jumr
H, 91 L E eal. 4 [Sup. C1 WY {ounty)

. See indrm mobes AFL-24% mmdl peompRnsng Wil

201. I,

A Gead v. Hops Buddepg Cors, 254 N Y. L, 171 N_E. B84 ¢ 1004,

hapetligtloemmaon: pace stuspleead sz s
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prief of subsequent to scceleration, which i» inconsistent with
demand For paymant of the full principal, can leed to a waiver of
acceleration ** Weverthelesa, cleima of wmiver are frequently
rejected. ™™

Situationa where waiver wad sopied a3 p velid defenas Lo
forecloaurs include the following. [n the New York Supreme
Court cose of Scheible v, Lainen,™ the mortgagee had previ-
cualy accepted but one payment after the grace panod. This was
faund to create an “issue of waiver” concarning a future right ta
accelerete ™ A careful reading of the case, theugh, indicates
ihat the court balieved the mortgagee to be mativaiad more by a
desire to extinguish » Iow inlareal tale morigage and [ree the
Funds to invesl at & higher yiald.™* Even were thia accurats, il
incorrectly views the Inw on acceleration, which is that default in

MKl Ser Bnmmay Trwi Coo v Monirs) Conerete Prul Corp,, 68 WY 044 173, LB,
oM ME3 IoBD, 1370 451 biY 524 st b6A §ibe2); Loper v. Highmownt Ae'n 101
A D24 R1H, W1A, #T¢ .Y S 3d KT5 BY7 13d Gep'l 1984k CiBan v Erbad Hobding Ceryp.,
B ATrid 873 BTH, 40 HY5N 70 2M (24 Depl 1678, Mom Heably Cop -
Mootckaich. 297 AT Tos, Tl 21 WY E T1E 711 42d Cep? 18340 Fadenl Hat1 Mo
e A v Mider, 150 Tinc. B 620, 432 AT HF52d 743, MM (Sup. O Nasaay
Couaty 1984k Scheible v. Luioen, §T Bis. 34 45T, 459, 2 Y2 04 o8, B0 (Sup. T
Monoos Comiy 19715 Sealze ¥ Pyha, 10 Mlac 24 158, (BB, 1B3 M. T.5.24 482, 464 (Sup.
o Mt Conency 198T), Dabe Holding Carp. ». Dule Gardess Inc., 188 Mo el Sl
3 M.YSM 20, 2d (Sup Ot Quoss [ooby THS) Bpttim Asarrs. v. T & L Eststes.
[oe, LBd Mk 141, 40 88 N.¥ 3.0k 96, 7 (Gup OL Kingm Conoir 1#5E Firasth »
Fow, 17 Hon 380, ZA MY S &% (Sup o Gan T, du Depe 18D,

0. Ser Muriie Midland fane v. Yibags Ladeh, Tne 193 A& D14 835 508 M7, 524
&% {2d Dwpd 193] Purdeyy Bawk v Smitty's Ramch, loc, 122 AL P, B
HYS3 2 (3 Dap't L088); Souikold Sav Dank v, Ciotime, 1018 & D0 M5, 438
M.YS574 168 id Depy 1584); idarior Midlasd Bank v, Morbessd Hawoabs, nc, 2
A DnZd 5D, 480 M5, 2d 668 ¢3d Dwp't 19830 Fadoral Land Bank v, Aaapimn. 58 4.0.24
TE 459 W.YS ™ 414 1ad Dep't 1983); Marimsk v Bastincich, B A [n3d A3, 42
M.Y 524 1% (Lt Dap' 1962} Chemicnl Baak v. Emo, BT A, D24 06, 448 N5 3 #34
M Dwp't LRETY, cpegmbil Soriied, B0 bYW 20l 230, 04k ML.E 2 32, 458 N.Y.5.24 268 { 190k
Hudeoh THy Sav. It v, Furson, m A LR 198 sl MY.5.3 BSS (A4 Dwp't 156E,
EHmer Sav. Banh v, Dooley, Ba A D34 804, wdd N7 53 148 62d Dwpil 1961); Bowers v.
IZaimms, 53 AT SK), 008 MY 57d 766 (3d [eep't $577]: Jamades Sav. HBank ». Avok
Aaory, D9 -L, Mo 2, 1977, s, 2ol 3 (Bup Ct MY, County): Sbedl Sik Co. v Me.
Graw, 48 A To hd 200, Wl MW .5.2d &G ddtk Dept 19750 Ford v, Weamas, 3 A.D.2d
SNG, 3TA N 5 3d LS 13 Thep™ 19751 Busesptr Sirca. v. Bolwsr Cooatr. o, 4 MY 32
B Gup. Cn. s Coinny 1982), Armatrong v Rogdon Holding Corp.. 166 Mise. B,
M MYS. 682 (Sup. CL NY. Coumty 15K

205, 67 Misc. 2d 5T, 3 H ¥ 531 197 (Sep. o Monree County 1BTLY deitiag
Frapch v Fom, 77 Hyn 20 B H.Y S ME (Sup. Ten. T, dih Tep't 1860400,

Tom fd. mc 4 204 WOY.BAd wi

T Id
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timely poying principal end interest will precipitate ibe option
to aceelemale, with sympathy and other excranecus matter rele-
prted to irrelevancy.™ Although perhaps not inlanded an & di-
rect. attack on Grof, this case sooght o avoid the docirine by
Gnding that the fact pettern created an iseue of waiver.™ Tha
principle remuine, howaver, effectively unessailed by thia cass,

In & somewhat girsilar cage, the mortgagor's payment wus
concededhy submitied fourteen days after saxpanition of the grace
periol.™® That was the fifth consecutive time of late wubminsion.
Mortgagee presented the installment to the bank to be cashed,
but was informed that there were ipaufBcient [unds available,
He tried to cezh it agein the oext day when it was Likewise re-
jected, A Tew duys later, martgages's attorney acoslerated Lhe
mortgage based upon this latsat check having been retumned by
the bank, and incidentaily noted the prior late submisions. (It
wi Later learned that mortgngee’s bank had made an srror and
should have honored the check.) Qo of the gratuitous mlinge of
Lhe court was that o course of conduct was established by acqui-
scence on the part of tha morkgeges in sccepting late pay-
mrenis, """ Latar in the decision, the oourt, in denying foreclmeure,
found the mortgagor's default to be neither willful oor in bad
faith and doe aclely to the bank™ error. Foreclosare was there-
fore found to ba inequitable.*® While the latier Ianguage ssatne
to show the true repsoning, tha deciaion still conteins that lan-
ruage about waiver

In snothar case acceleration was attempted for failure to
pay during ke last day of the grace peripdt ¥ Therelors, at the
time of acceleretion, no default existed. On that bhasis, consistent
wilh the law, the court ruled against foreclosure.*™ But the court
alsa noted that & cuetom had developed between tha partiss for
menthly peymenta to be tranamitied by muil. Mortgagor sent

B Graf, 29 MY .t A, LT1 H.E ut B35, Ser ofew supra camed <hed ofy Sivkieg 32 1000

B0 Sehephle 87 M 29 st 484, 2T4 MOS0 b B0

10, Scelza, U Minc. 2d mu 188, 153 N,V 9.2 a1 #6E

210 M. oac 187, 163 H.¥YS2d ai 464,

O0E. Id. aL LB, 168 NS 3d e 46d,

3. 1

214. Dale Halding Corps v, Dwle GGardern. Imc . 1TR8 Ripe Sl 31, 38 I Y520 214,
17 [Sop. U1 Qusens Clously HBL

18, P oan T MG T 924 wd 210

htiperhbgtab ommeens pace st plrfmd s 00,
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the check, but made the check payable to the wrong party. By
the (ime morigages malled tha check back, mortgagar wns in de-
fault, Those facts, the coutrl bald, would be anough to find a
waiver =\

Tha citad rulings, however, muet be conbrzated with other
cases wuppottiong m different posture. For scampls, whers a
Latsder was received aftar both the grace period and accelaration,
retained for five dava and then returped, no waiver was found.”™

Whers claim has been made that prior peymenta had been
untimely submitied 5o g9 o constitute & waiver of the right to
insisl upon Limaly payments, courtz bave rulsd 1het the record
woubd have to sstablish knowledgeable acceplancs of late pay-
ments over an extsnded peripd. ™ Morsover, whers mortgagar
mairtained that worigages’s previaos scceptance of late pay-
menls rased a (riable issue as Lo whether mertgagor was led o
believe such payments would always be wocepied, the court
fourwd nothing in plesdings or affidavits suggesting Lhat the
morgagor was minlsd inte believing that mortgages was waiving
itz right Lo accelersis™*

Even whirs a moclgagee’s conducl did lesd mortgagor “to
believe abrict complinnce with the terms of the morigage was ool
regiired, . . . fallure to tender the eptire amount then due after
learning of [mortgages’s] intant to ingist oo etrict compliance
neutralize(s| the defenss jof waiver, thus mapporting aceelsra.
lign]. ., . "M

In addition, thers wre wny sumber of other principles relied
on by the courts in reppcting the defense of waiver. Where a4 de-
faulting mortgagor alleged walver, claiming that Lhe mortguges's
yice president told him mortgars paymeols could be delayed,

fp—

B fol nb BREA 5P WY SRS er 71316

217, Bolwrr Broa v Bolmar Consr. Co, L4 MY 550 st 500 10ep, Cr Sueem
Caualy 19571

ZIE. For casss whare waiwkrs sgtd et foused, oo Bosrere v T, 59 &, D029 803,
A8 W.Y.5,2d TEE (M Dap'l 1077); Ferd v Wanmpn, B0 A LR 3d 586, 318 N.Y.5.24 195 124
Cwp't LO7E)

2IF ookey, Bd AT 3d ot BOA, sed N Y523 an 14840

IMl, Morean, S8 A Trid wb T35, 45 BY,5.2d of B8 Aoord Juroaics Sev Banbk v
Tolign, 33 A D24 T43, 10 H.Y S5 Ta1, T3 il Cwpy 19710, Vitlage Ladeh, dae., 17
A0 g 508, S MY.5.2d ar 888; Smufy's Roach, Imc, 1EX A DR324 ar 329 28, 34
M Y53 uk 27 Cutien, 1180 A D07 ae F56 489 57 9.2d at 170,
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the contention wae rejected for two resscon ™ Fimt, even ds-
sumirg the statement wie meda, there wea no comtideration o
the mortgegen Lo support the allegad waiver and therefore nons
could suist*™ Second, 10 claim estoppe!l — clooely related to
waiver — the mortgagor would hewve to produce evidentiary
proof in admissible form with more than " *mere conclusiona, ex-
preesions of hope, unmubstantiated allegetions or assartions” "4
in order to defast mortgagse’s motion for summary judgment =
OF Lika significance is tha concept that a claim of waver canbol
be supported by coaclusory and coptredictary date™

Where the claim i oral waiver by way of oral modification
of tha mertgage, thera in authority that soma writing showing
this modification sufficiant te conteadiet the mortgagee’s records
in required. Failing to produce 1hat, or some compelling reanon
why mome writing cannot be prodoced, will defest ihe waiver
claim. ™ However, thia must be corapared with other cases on
poipl, ta 1be afect Lhat an alleged oral waiver by the mortgages
of ita right to accelernie the principel and internsl represent a
velid affirmative defense to Torsclosure.™ In bath thess case,
the claim of oral waiver was believad by the coutls. In ans, an
officer of the mortgagar submitted an afidavit detailing at con-
piderable length his disswssions with mortgagee’s officer which
war claimed to comatituie a weiver ™ Mo affidavit in oppoeition
af the bank's officer wan subeiitted, leading to 1w inference that
the paal waiver did sxisl.

[n the relaied erva of dofaukin for fuilure to pay tazed, when
tares were unpaid by the mortgagor, it was hekl not Lo be o
wuiver of acceleration for tax defaults to wocept & monthly mort-

1. Chamienl Bank v, Econ, 3T A DTS MM, 440 WY 500 H (2d Dapt 19E2H

522, 0 al T, M MY S5 e e

4 Jd ut 706, A8 WY S st B dgucting Suste Hach v Fisrenatn, b1 WY 0
S8 a7 M E DD BN, 4% MY S 2 Bba7 | EDEO,

W Id et P08, W8 M Y.B24 at M4 S aler Fliothots Cw v, Birt Bar Holding
Corp, WL &0 M0 400, 4 WY 833 43 12d BlepL 13850

=, Facernt Land Banh v, Anapian, B8 AT 3d TN, 160, aiE b.Y 20 T4, 672 L
Dup 10830 (citimg Morthemt Small Bolins sy, Comp. v, 'Wermboo Inmbitom, G
M D24 535 405 .Y 3 3d 107 (2d Dep't 1THEL).

. Noethasut Hou-mamki, Prec, B2 A D0 2d ol B53, 460 W.Y.5. 50 of 658 {riling Zerll-
mrman v, Ciby of Wew Tork, 4B .02 637, 40 DLERQ T0A, AET NV S.2d 55 40800

277, Few Mgy Troac Co., 56 BY. 20 o 136, 438 NE.24 00 1FTL 60 RV S04
-}

T8, MWomns Trus Co, 50 MOT.3A b 180, 48 M.E2d an 1297, 461 M. ¥ 55 4t 66t

bl it de gk, s e g radudplrivalw i i
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:

gage installment."™ To conatitute s waiver, it must be
thal Lthe mortgugor knew end relied upon the acts all
indicats & waiver and an n conoequence defaulted in
obligation. ™

Still, Lthare are further cases which have adopted waiver. For
arample, acceptancs of » postipted check war held to be a
waiver to accelerate for the paymeant repressnisd by thet check,
even though funds wars nod surmestly oo depoait 49

Retaining mortgape installroancs, even i tandeded lats, can
delfeat an elitempt to accelerate later ™ In one case™ a mort-
gage payment due ot August | was minsed Upon discovering
the error, mortgagor mailed the payment on August 31 together
with the succesding installment due for September 1. Ten days
latar, on September 10, plantifil began the farecloaure, While
the mera fact thet tender prior to scceleration could raadily
have been the ruling, the sourt pseumed a different perepectiva
and hased ite denial of the forscloawre on waiver, finding that
“the retantion of [the] chacks ought be s eignificant ad afec-
tive 20 the retention of any paper in a lpwyuit that iv served too
lats bul iz oot yeturned

If & morigagee promises to forbear, gven if that promise is
gratuilows, there ia guthority that if this leads the mortgagor o
believe he can pry w a diferent manner and he relies upon it,
Lhe mortgagee must give reasonable nolics of his revocation of
that promisa cellad upon or there is & waiver."™ Where thare i
consideration for gome new promise, ihan in sasapce there in &
new conteacl and the mwse of the Statuts of Frauds in no langar

:

g

IH. Armpfrong, |3 Mimc. ot BB1, 2a7 MY 5. 4 8R4

T Juewis Say Bank v, Avoa hssoos, MY L), How 2 1077, o 6 o T [Sap. O
H.¥. Couniyl.

L, Yee Conbrnd MNwil Bank v. Pyl 109 Misc, 24 42, 45, 430 N.T.5.2d 610, &2
[Sup. Cy Onpo Tolondy 19E1).

£33 Lapez, 101 A D2 an A1F A74 MY 5050 ot BT (otung Sharmond v G, 41
A-D 3 B30, 882, 340 MY E.2d dsu, 990 (34 [wp't 19720, Ser Bodlim Asvec., 188 Misc
at 141, 85 WY 524 4t 87 See ofeo CiBare, S AL SD o Wiy S0, 401 NYS 24 g 7TH.

241 Butbim Asscry 7o La| Babaces, Loc_ 188 Mme L4f, BB MY 50d B8 {Sup. CL
Kipge Tounty 10450,

B34, M.k AL, A8 WY S 3 BT

1. Ser Aomwthal v. Biows, 547 WY 479, 160 M E %21 {t0281, Seamen's Rank ior
Bav. v. Wallroatio Reahiy Corp_ & H.Y.5 74 108 (Bup, ©1. Kings Gounty 1538). v ol
Mowsoo True Co, 56 B.Y.3J 195, 430 WE 2d (385, 431 M7 504 8y

41




516 PACE LAW REVIEW [Vied. B:ATE

mvolved W

B. Exoppe!

Estoppel o a besis to deny acceleration is closely akin Lo
waiver atwd dificadt to separate from that previously mentionsd
concept. If theye s & waiver, courts concurrently conclude, the
mortgagee shouid be emopped fram procesding. ™

Although it is an arduous sxercise 1o treat estoppel kb & sap-
kfate topit, some guoideliney have been established, For & mart-
gages to be pquitably estopped, the morigagor “ "must eslablish:
(1) [c]onduct which amounts t& a felse representation or con-
conlment of material facts . . . (2} intention, or ot leasl expecta-
tivn, that such ponduct shall be acted upon by the other patiy:
(3} knowledge, actual ar construrtive, of the reat facis" ™= Con.
cerring the mortgagor's parapactive on estoppel, the emential ol
aments ingluge leck of knowledge, reliancs upon the conduct of
the party estopped, and action based thereon whersby position
in prejudicially charged ™

The lollowing represent typival situslione whers sgioppel
| can intercmpt oraclomare. Estoppel wae found to be & question of
fact sufficient Lo deny summary judgment where 8 mortgagor’s
prigr defaults in providing recxipla for paid Lazes wws never the
subject of complaint.®* Moreover where morigages bed mortga-
§o7 Lo believe that thers oas atill lime to make payments accord-
ing to an arrangement entered ivlo wlier secelerstion s no-
ticed and forecloaure was instituted, the morlgages win satapped

S8 Winksr v Foborowms, 38 Mic, 2d Ba, BO7, (Y MY S 2] 481, 905 (Ggp 1
Ningars Toundy 1561). See oho Broaw v Fomoars Lawe b TTot Co.. 11T Y. 985, 714_
o N.E RoR, 954 (1) I:hld.lu v. Crumdudl, 30 W.Y. 254, 3708 18841

23V, Ser mpry woti HWid-2100, Bstoppal ey ateo be Jimhag wth g fadang oF opphise
Ve O LrWrarruall e areineet

23 Graltom . Dide Realty Co, 89 Misg, 7d 401 40203 M1 M ¥ 3.3d 554, 055
(Sup. Cb Quuimetis bty 1F7TH, off'd, 83 A, Lx 20 60, #08 B.Y S 74 1001 {2d Dypy 1996]
(ouoking Maw Virk S Gusrna: Bresdars Toop., Inc v, Mo, 200 00 244, 248, 2
By 534 132, 180 (3d Dep't), modified, 284 K.Y, 187, 3 MBI 471 (159000, ©OF Tripie
Ltigg Cargle Cp, v, Marrkimd Gee Coo 4 MY 3 a3, Gl 151 N E24 358, 85 170
B.W.3.2d 294, 296 1934

¥ Cration, % Misc 2d ol &, ¥ NYG. g 965,

Pi0. Woptee v Winarmeo, Bl AD.24 212, %37, 450 MY 53 W 387 (34 Dep't
140,

h:lrﬂ'.'ll:ﬂ.l'.lll:l.m'lll'll-ll'a IR TR ST E B PR B iz
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from proceeding. ™'

A more detailed aet of Tacts aupportiog estoppel s ag fol-
lows. Based upon default in paying interest, mortgages insti-
tuked foreclosure, During the following year, s seftlement was
reached giving mortgegor three to Gve years to Liguidate the
ertgaged premisss to matisfy the obligation. Certaic payxenta
ware to be made during that perisd. Motizagee had the right to
reasonabiy approve all male apd to continue the foreclosure
upon martgagoe’s default, so long an notice of default war given,
in which wvant mortgagor coukd give a desd in lisu of forecho-
sire. AR interest paymenot came due upder the stipulation of sat-
Litment and war not paid. Mortgagor swore — wnd waa not con-
troverted — ihat ha widvised mortgages’s vificer of his nuhility
to make that payment and b oferad the deed. He was told,
howaver, that the mortgagee preferred & sale aod be was urged
to continue his efforta te sall When subsequently the morigagor
submitted a contrect of sale, mortgagee rejected it, claiming the
mortgager was in defaudt. The court foursd bwues of fact -
cient to require a trial an the e of estoppal ™

Of like xfect wan & court’s finding thal & queation of fect
exigiad a8 (0 wheather mortgages by ita conduct induesd mortgn-
gor to believe pdditional time was availsble beyond an agresd
due date Lo obtain alternate finencing. Further, thets sxinted a
quéntipn of fact an to whether such belief was reasonable and
acted upen to the prejudice of the mortgagor, Weraby craating
an eatoppel M

Bul a morigagor cariee & heayy burden to demonstrate s
toppel®* which militates agaiost it being commonly am-

1. Moy Trmd Co. v, Mosteos Gt Prode Corp., 08 K.Y 2 175 148, &M
HEM 154, 150, 45 MY, 5.2d S8Y, S8 [1547).

24i. Musutarigrgrs eng Thowdsm Trusl Co. v, Catlradl, 70 A D2 AT) 542 422
MY S5 990, #91-92 (4th Dap't 1M

M1 Sre Marine Midand Bank-W. v, Centsr of Williamwandls, 33 & T 94 TR, T8l
M.Y5.2d 30 4k Deep't 13TSE

244, Somer of tha standends are feusdd i Chemical Bark . Econ, BT & D.2d M08, Tisk,
Pl BLY.Ehd e o0 (e Dy 1 devadnolsary pracd un sdemadyly oo wSiciendt
e tquice & triall Nonthesat Emgl]l Bog e Ime, Corp. v Wecobue Investon Ing., PO
ADH 534, 539, 455 MY .5.0d 107, 100 {d Dups 1582 Ceoind avmchmory allsgation).
For casm whaes sorripagsT b ol et his burdam of o esaoubrgayng exstbadion of in i
of facl mi to Lhe nislencs of samsppel. wre Barcay's Bank . Smiiiy’s Raech, Ine, |22
MDD T, W Y 5M M50 Dep't 1985 Fialygral [abed Bank . Axapian, B8 AT
THD 4ER WY S 5 474 03 Dug's 183 Gration v, Deado Powsdey Corpe 85 M. 2d 4,

4l
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ployed ™" in any e¢vant, while estoppel is 5 basis to avoid what
would otherwiss eventuate from the Jraf doctrine, conceplually
it i3 not at varience with {irgf,

C. Epuidy ard the dsrault on Preceden:

It han long been the settled law in New York that mortgags
forscloaurs is an squitable action™ and there gre o muititude of
decisions standing for that proposition Tor & hrowd range of de-
funlts ' Ameng the many wayw the concept is phrased include;

Bl KY3M 334 (Sup. CL Qusens County 19770

45 For exnmple, sdjourning  fonecheiue wbe o permis e Durigagoe L LITRREE
reiw diageirafg in ook sufficient (ot wetogpel. Mrtiossl Baok of 2. dm. v. Coben, 88 4. D.2d
125, T 43I N.Y Sk M5, A0 {3d Dep't 197}

48 Clossly amsmiated with squity is the concepl of uncosarinaahibicy. Whils ws
comunirg Pl that ysearionabilics soa dafewer 0o scovleration, it in almot mpoeibie 10
wpaTale il (oo 0 propduptameonh of iy, ” Motwover, predicting Hee cntlacis o
under wikich » rourd will amploy, smandecaly, tha o] seighellng P e lon i Bac
mbdily sbobrninabls Soma eiample whers oconecicsshility was ooedidere] s
Tolberwa

In Northtrn Proparias, o, v Kif By Corp, A0 Miee 24 1717 MY 524 265
PG L. Westchester Counmly 10601, sorviamation by the sewignee of the origiosd oot
Fopt i uphall i ot uheshitiona e wher mocgagor mailed moripage paymenks 1o
Chow original martpeges nalawd of Che eaigrae. In Logghery v, Cpplymen 197 Mas A0,
1%l X.73 138 {Sup CL Breos Cousty 1921), aff o, 300 AD. B8 {1 Dap't 15235, o
e Ay wid & ez B3 hiucl sérdleralion whar alterationa bo Use properiy ware
degmand 7ot to pecpard [re e srowrily. Alhoogh Ghed abe dimoikino L bhe conirary (men
mecomardy involving uncooscionability), the cewrl ja OlMdetge v North Tenswamds
Ryt Waah, Ins, 100 & 124 652, 4T MY 5.24 #b {4th Dep't L0841, habd that sn s of
focd exumbed ragarding ti werar: v babiny of mrripapee's condhust, Tha srigagee w-
mubsrmisd tha delel [or & merigage paymand drawn oa il Timds whan G dhe
wiayld hawt beyn peed had the eeoripapes submiiied it for colleciion sarlier o lnkee than
il dad. CHbar G kfshibg Wheormceebilivy inchude Fainmost Aamos- v Pairmrond Ea-
Lmtes, 99 A Dod BO5, 472 LY 500 W8 (A Depy 19 E Frey Willlps Heney Doty «
Lake Geocge Jone Inc., 37 AXEH B, PIT M.Y.S2d TR (3d Dep't 19§77 hbiler v
Hotan, H.¥.1 ) Sepr I8 1983 an L1, nd I Bup CL Bronz Coumy 195k Schaible v.
Lawsen, 57 e 2d 407, 324 NV 52 197 1Sup. Co Menmw Countr 1971); Blifgon ¥,
Tinden, 3% Miwc. 3d 1247, X35 M ¥ 524 Mt {Sup. ©L Brone County 1987), modified, £
AL o7e, 238 MY 435 (in Dep 7983 Jowephaon v, Caral Read Esnie Co, 200
MY UNE (Bap. OO MY Comrny 190800; Dot Asalvy Conp, v, 34640 Realiy Co., 1TH
Misc, TAS #3 M.Y.5.2d B (Sup. Ci MY, Coumiy 1903), affd, 356 AT, T35 410 NY.5.24
W (L Mep'l 1ML Sev indse potes 271323 wsd soccmpahying Weat. See obo Towss
Funding Ca. 4. Masvhip, 190 A1 2d 818, 55) .Y S50 T17 |13 Doyt 13008} [dimoaasion of
e slandard of unconscknabilidy in Connsont marigagn Lasc.

T See Tugey v Durwn Comsir. Coep., L M.0.2d LDOS, 04 ME.2d BR),
M.Y.5.2d Y8 1 19T7); Meves v, dndprann, 124 MN.Y. |76, 25 NE 316 EIBOLY Aeina Life
Ima. Co. v, Avalon Dvchards, Dee, 118 ANt P27, W8 NY.5.7d4 216 (14 Dep't 1586
i Matien v Morth Tosseods Awlc 'Wash, e, Lo ADOd 692, 474 295500 0 (dch
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an actipn o foreclode a mortgage is “aquitable in pature and
triggers Lhe equitable pawers of the cournt;™* “aquity will not be
exercised whitn its exercige would resull in gn injustice or op-
presston’™* mortgage forecloeure i subject to the *cardinal
principle of equity jurisprudence that he who seeks sguity must
de mquity;""™ and equity can reguire any party to show hat it
hea deall fairly before giving reliel 14

Aol there is no reason why the well racognized equity prin-
ciples cannot coexist with Graf. Yet, equity is almoat invariably
the rubric invoked when g court seeks a result to avaid the se-
tual or parceived thrust of the Grof case, L important at this
juncture 10 smphemize the ssance of Graf, which = that the

Dep 195k Karas, 41 ATE2 12, 454 HNYS3d 290 Ta Bells Coo v, Soych Fale
Cop., 3 ADIH M8 B4 NYSX MT (M Dep't 1967 Nowr Holding Cuorp. .
Schachtar, 218 & [2 479, 218 N5, &3 e, Dep't 1B28); Trowhedgs » Malac Reaky
Corp. 196 AT &6, T9E MY Y 8T (1at Deep't 1971); Bieler «. Coldberg, 143 &L 207,
01 A5 11 2d Dmpt |99 Germanin Life Jea Oa v Fower. (94 AT BLd, (08
HYE £3 0w Dap' (308 Ver Planck v. Giodirey, 42 4.8, 18, 24 MY 5. 784 [Int Gep't
FB33): Laber v, Misassian, |34 Misc Id 243, 211 K.Y 58 514 [Sup. O Nassan Cmnky
1987), Mabier, WY L3, Sapl T 1983 o 14, cob 2 (Sup. Cr Brond Coundy 19810 M.
burgh Sav Hank v Groumsn 118 Miv. 24 L0043, #2 MY E2d 92 [5up CL Owange
County LBBI); Lunoodn Pt Bank, N.A. v. Thaper, 1017 Misc. B 451, 45 NY 524 T
18ap. C1 Onondaga Coanty (979 Nicholm v. Bvars, B2 bisc, 2d 338, 01 N.Y.5.3d 4%
(Sup. Ce Leyectss Cousty L9781 Fadsril Naul'l Mongags dasn v Ricks, BY Miac, 24
£ 002 BLYS 05 {Sup. O Hisge Gty 19750 Schedble, 67 M, 24 457 1M
MY 52d 15T, Grilfo v. Swierg. 81 Bise. 2d 04, 308 N ¥ 5.2d 44 Bup. Ot Mot
County 1545}, Baktwin-Belowore Fad. Sav, 8 Loan dma'n v, Sbelpws, 55 Misc, & 10,
B! MT.E24 815 {Sup. O Suffolk Copnbty PPESN: Shapis v Holibwg i Super Mart,
Inc.. 43 M. 3 EXD, 250 MY S 34 343 (Sup. Cb Mertaw Cournty LB64); Blamgesn, 39
Misc 3 15F, 725 MY E2d MY Saprpiyom, 100 HOV.S5 116 Marban v, 14 Fis
Awe. Reahy Carp. No. SA5TLSY 1S0p. CL M.Y. ifounty Gled Nov. 3, 1287), 100 Eightt
Aee, ot v, Monparatern, 3 Misc 34 430, L0 K.Y 5. 471 (Sup. L Hingy Celamay
1886|, rmodufrd om ofher Froundd, 4 & D3 TS, L MLY.S8] 20T (3 Dep's L3577; Rk,
wway Fark Srwg Coc v Follin Auipasstiok Corp, P8 Mise 385 (36 MW 524 58
Bup, Ol MY, Counsy 196 Coopert v, Aserson Apditmeots, Ine, 1596 Mo 3655 ™
K52 521 {Sup. 00, NY. Counry 1% Boilim Auoea., 185 M, 14], 56 Y34
Bk Domas Realry Sorp., 173 Misc Te4 40 WoY,5.2d 88 Home Oweas Lowny Corp v
Wood, b Mise. 2105, 20 MY 5 427 (Sup. Ct Dalswsre Toundy 1535F; Loughers. 117
Mwar. 393, 191 MN.Y5 43; Franch v. Bowe. 7T Hum 280, 20 M.Y.5. B 1%ap. Ct. Gem. T
ath Dep'e nigh).

P4 Mewburgh Sav. Bank v Groseman, Lk Mise. 24 068, L6, 44 MY E2d o7,
B3 {Sing. O xinge Coundy TR

B Mychod, T Miac 74 x, 3D 400 MY ST sl 400
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T Tfiflo v Swmnlz, 61 Moe 3J 504, 505, 308 N.¥52d 84, T3 { Wonros County
Lgart 1944).
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morigage contzacl it ssered, at lepet ingofar s default in paying
principal and interest B conctinsd.™ Ta inswt under such cir-
cumstances of elrict enforcament of the agreement — and thus
the right to scoelerate — was held 2od to be pppressive, yngon-
scionabde or ineguitable "

Recall ales that in Craf the defzult was not wallful. Clesrly
it was bolh inwdvertent and sympathetic with the mongagess
repponse o Ewiftly avail itself of the wecelerstion ciauge ¥ Hec.
cgniting theae Facts, it in difficult to beleaguer the Gref doctrine,
which after all, wan a decision of the court of appeals.

Yel, (Fraf does come under attack in two waye. One mode of
easanit i application and purported refutation of Graf for de-
fwulta other than principal and interesl. Whies inflisential, Graf
was never the cootrolling force for these other varieties of
defanlt

Alternatively, some cases Larkls Graf hesd on, zither errone-
cusly o hy possibly crenting a refinement of the doctrine. S,
the accepted equily principles that apply to forecioeure, and in
particular, accelerstion, require fur imore enalynis then merely
ochsarving the rola of aguity.

Althaugh the ernval of Graf in 1930 diminished somewhat
the imporiance of decisions prior 1o thel time, since earlier cases
wre alill cited, memtion of them n approprisie. Even among
thest, however, moal concern defaults lor other than princinal
ent inlarest

Where taxey were not paid by ihe mortgagor, equily grented
reliei™* — which is somsiatent with the majority of cases even
subsequant 1o 193).™ Al ot surprining s the bolding in
Lotghery v. Cotalzno, ™ where, io breach of the mortgage. elier-
atkne Lo the mortgaged premises were made withoul consant
Equity granted relief when it wag shown that the security wes
rot icpaired. In Trowtridge v. Malex Realty Corp.," where the

152 See srpro meies B8 L8 waed accown panyirg ez

B o

T

55 Mejws y, Andenon. L MY 1T, 36 NLE 336 {1851 ); Cermgals Life Ing Co ».
Fowee, 174 AL, §14, 108 B Y35, 436 (1a Dep't 1008).

HE Ser aupes ostes LR 108 wnf axneopmnying Wk

59 LLY Mlise. 383, TH] MY S, 436 (Swp G Brona Coumnty 19201

w8 LBE A.D. 0568, 18] MNY.S. 87 (e Tep'l 1921).
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default was an & prior mortgage, equity found cimumstances to
disallow fToreclesurs.

There are only three decisions prigr to Graf where equity
was Lhe stated bagie providing relief for fallum to pay principal
ardd interest.™ In Nowe Holding Corp 0. Schechkler,™ g mort-
gage pryment was dus on [November L Mertgagor avarred that
it wat wiled om that date although it was never recsived by the
mortgagee. ' Acceleraticn occurred on November 3, in responss
Lo which mortgagor immediately offersd to remit a certified
check and actually did so iwo deyn later,™ Fipding the default
maraly techoical and nod willful, the court applied equity to void
the acewleration.™ Whether the subsequent ruling in Graf
woukl bave resched s contrary reuo!t s probiematical because
the arror cousing peyment default may not hava beeno oo mort-
gagnr's part. Such was a gqusation of fact. Finding the default
unintantional, an the court did, s less persitasive sinee the de-
fuult in Graf was alss unintentional, but nevertheless conati-
tuted & valid basis to aceelerate,

Another case decided before 1930 wan Hieber v, Goldberg ™
where & timely tender of principal and interest was rejected by
morigages because it did not include an amount for inwrence
There was a guemtion of both fact and law aa to whether the
ipsurance wed actually dus. Accordingly, the court cited equity
1w provida ralief from the claimed defauit, ™ This holding doss
Bot run counter 0 the later Graf cess bexslae hare the defauh
itself could be gainanid.

Finally, thers i Krench . Bow,"™ where the court was cf-
fended by morigagee's motive for wecelerating, finding that
mortgages was atiunlly trying to compel tranafer of the propariy
to himpelf ™ Helying upon squity to affoed rolied from uncon-

-

2. Move Holdley Coofpe v, Schwcter, U8 A D 4T, 208 MY S, 25 (s [Depy 197960
Hiebet v. Goldberg. 133 AL 30T, 107 M.YS. 710 (2 Dep 19090k Franch v. Row, 77
Hue 250, 24 H Y5 WP (5ep. O Gan T, 4tk Dmpil 18]

SED. 218 A.D. 475, 218 MY 5 £33 (le Dup't 18024).

281, Id. ut BT, 208 M.Y.E. »t 625-PA.

#5Y T4 ar 483 219 NY.S, ot 626,

DY Td mb HTAR, YR MY L 4 8

S 113 AL X0, 7 NYS 911 [Ad Dmp't 1808).

255 d g 210, LIT K.Y S o 21304

T Hus M), B M YGRS [Sap. Ok Gan. T. dih Dap't 1600,

26T, fd. at 34, T NYS el AN
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scionability, the courd granted a new trial, permitting mortgagor
to assert o clefense basad uwpon & perceived custorms of acospting
late payraents ™ Thus, the true basia of the decision could, end
prodably should have beeo waiver. Whether 8 waiver Goding
here would meet present day atandards is doubtful,™ although
thiz 18 dificult to resolve aince it is often an iesum of fact on a
cass by case basis, Absent & waiver finding, however, it certaindy
would pol survive s Graf roling.

Subsequent to 193], the cases rhouid ba claarsr, and mogt
rulings do sdopt the wirict appecach for failure to pay pritcipal
and interest.”™ Other than such defaull (and breach of the die-
on-sale clause} the equity deferse ip more liberally employed.
Many of the cases wo doing, however, apply equity for other vari-
eites of default — and that is & key distinciion. For example,
equity i discussed w o defense with referance to a dafictency
judgrmant ™ substitution of a party,*" eppointment of a re-
ceiver,”™ application of HUD Handbook guidelines®™ doe-on.
dale clause™* baxes'™ (83 recsipta and estoppel certifcate?™
overturning foracloalur gale, ™" fegal feea®™ remaval of person-
alty ** pleadings, ™ building vicletiors with Tespect ta lack of

HE I el AT Sy 20 MUYB, et BN

253 Sre rupra sotes 201219 wpd soompenying berl

270 Grr mupTm merlon 108 pra] gecrnphnting bexl

M. Honos Cresiiiy® Loan Corp. v Wood, 1684 Misc 205, 288 M.¥48 427 {Sup. L
[ Counly 1ITL

e T Rettes Co. v, South Fatls Corp., 78 A L34 190, 384 N.T.5 00 262 (2 Pap'e
ISR,

273 Fairmeool Asscy. v Fairmons Balstes B8 4 Db 855, 472 N.Y 524 208 (39
Dap't 1544).

T4, Fudangd Mab'l Morgmpa Am's v, Reehs, £ Mo 24 814, 377 M ¥.5.2d 483 [Bup.
[ Kings Coanty 18785,

6. Mewbargh Sav. Bank v. Crmasan 118 Misc d 1008, #58 N.Y L2 oF [Sup,
CL. Owmnpgs County |REE2); Ser afss Michols v Evane 63 Mue, 24 238, 40] N.7.5.2d 4%
[Chulcbess County Ce LOTA).

THE bl v Anderson, 19 KLY 115, 36 NE 318 (LB0IL.

ITY. Hungw v. Wlibianan, 36 A Dh20 S, 400 N Y 5.2d 280 43 Dep'l 1984).

T Moday v. Darlen Cengr. Corp 48 MUY 3 1003, 384 H.E = g, 096 M.¥.5.0d
19 (OF77, See atae Baldwin Belbnoes Fad. Sinc & Loan Amsoc. v, Sdallatn, M e 24
WA, B Y 52 510 (Sup. Cb Sulfolk Couniy 159681

219, Limcsln Furst Bamk v Tharer, 102 Mise 04 451, 42 N.Y S 24 T8 dQup. O
Cnrdapy County 18TH). Adthough Ut us wim Sandal of o bl oo o & Gosedosng
pluntill, ihy dacluon b clearhy sguivat the wesphb o ol goyrkrity on Use aubiect

). Biomgren v Tind=a T83 Corp . X1 Mhsc. 2d 1087, 223 B.Y.5.8 495 {dap
Brony County 19ED).

28], Josaphwee v Cursl Fond Estave To, 208 MYE 2 1016 (Gyp. $r MY, Coundy
14960

hapes it o nmen pras e ethuip sl iigs ' I
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repain,*™ and weate ™

The conpteslions problem, or as supgested here, the error,
develops io one of the two mentioned wivs. One of thoe s Lo
presume the fading effect of Grof in an area where it never wa
of paramount uwportancs. A prime example is Korca v Weraer
man. ™ Although plaintiff claimed a default o payment, the
lacts demonstrated that no such breach existed. The two de-
faults which were found included Failiirs to presest meesipts for
taxes and insurance within thirty days of the tims dus wnd neg-
et to gubmit wp stoppel certificate. Defendant admitted thess
defavits and presented ctedible sxruses. Am to tares and inswr-
ance, thess were actually paid and receipts had never been fur-
niahad durmg the previogs fve years of the morigege's azis-
tence, Concerning the eatoppel certificats, defendant may have
beosn under & mistaken impression of its nature, believing it to
be mezaly o notice of paymeot due — which had already heen
made.

[n denying Eotechosire, the third department stated that
"|pllaintiifa mintakenly rely hern on tha sontinued vitality of the
maprity hoelding in Graf v. Nope Bldg. Corp., . . . (o the effent
that wcceleration clauses in mortgegea will be atrictly enforced
irrespective of the cizounstances and sature of the delault "™

Flainteffs may bave mlied upon and urged the cited con-
struction of Graf, but it & cleazly oot what the courl of appeals
said. [n Karms, equity as g defense 10 both defan]ta®™ pndd waiver
= 0 nonmubmimion of 1ax and insurance receipts,™ would have
been comalatant with came lgw. Attacking Oraf ae w mesny Lo
reach the desited sgoitabbe result wus unbacessary and ill-
Cowiredasd.

Continuing, the court in Karas observed thal:

—_— [

12, Hockewny Parh Serim Corp. v, Holta Autoenstic Corp., D36 Misc. 555, 15
M.YS.Id S8 (Sup. Ot MY, Coypty 15961 See also Coapenl v hadaros Apdert mamhs,
Inc., 1P Biimc. 355, B0 WV 5. 0d 53 13up CL NY. Cousty 1848},

289, Aymip Lify (o, G v, Avalen Orchards, Toc. LLE ADL3d 28T, 506 H.Y.5.2d Tt
T3 Tap'i 190w}

2. 9] ADd Er2 438 MY S 24 w60 (M Dep't 15EX)L

485, fd al 012 468 M Y.8,24 wi DR

280, Ser sutd hotas o8 047 wed acermpasying eIl
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[IJt erams Clewr that the svalving subesquanl |[to Fraf] case law
haa rgely adopied the resoring of Chisl Judge Cardozo's dia.
penting potition in Graf . . that the eguitable remedy of forecho-
sure may be denied in the cass of an inedvertent, inconsequential
detmudt in arder b prevent unogreekosably overreaching conduoct
by A mortgages. _ . W

Significantly, none of the decigione cited by the third depart-
mant at avolving cags law presants aither a G Tacl patiarm or
defwult in making & mortgage payment.*™ For example, ita cita.
tion of 00 Eighth Ave. Corp. v. Morgenatern™ i3 gakew, involy-
ing unusual Facts and making no mention of & purported contest
with Graf principles. In that cese, the mortgagor sent his check
wilh sufficisnt funds in the account, but insdvartenily neglecied
to sign the check, Morigages retained che check until eapiration
of the grece period without telling mortgagor of the error. Accel-
eealion ardl forecloaure snmued. Finding iortgeges's copduet un-
comacionable, with & minute default of $30.27 on a mortgage of
80,000, relief wes granted ™ Wilh a mortgagee taking knowiog
and obviously unfair advantage of an insdverient ecroz, the facte
are far enpugh removed from Grof oo that this citation iy ex-
prosed ms Tainl.

Another instance of an attack on Crof when principal and
intereat were not involved in Karkan v 1374 First Ave. Heally
Corp ™ There, the issue was o motion (o vacate the ex parle
appointcent of B receiver. In granting the molion, 1ha court gra-
tuitously noted in dicta that in its opinion, the foreclosure would
not swoeeed aod that refusal o accept o lats payment was unjua-
tified and harsh™ -— a postulation clearly in erron™

188, Karge. 81 AD.2d ot BLD, 458 N.Y 5.23d at 82

. For eriiphbe, the cioation oo Bosgren v Tiokes 783 Corp, 33 e, 34 197,
e b X500 24 (Byp Cb Brome County 186, mgdifad, LB A Te3d 519 E MY 5 0
455 Alvl Dep't 10E)] wew ineptumie. L partlr ineodred sooslemion Tor remoenl of per-
wuralny Mrosine Cha progaemy which #6bdn any tanD pphice]. T mllely opehuan did Hm
evan ik G mock lass suppsah ik sl ises wid o Lt waoe. Sendlarky, rakisnes upsn
Mo Asally Torp. v Mookchnsch 23 AL T05 26T MY.5. T12 420 Dep 1330 mnad
Seale v Fybw, 19 Mic. 24 105 18% H.'r 5.3 483 (Sep. O Hemau Cotnly 1367], 5
inappropridd vnee ek ers waiver cass wnd dee not sieed (or & saakeing of CFeof.

0. 3 Misc. ™ a0, 150 MY.S.2 471 1Sap. CL Kiom Goely 13681, modified. o
AJRZE T 10 BV 53 BLT 13d Dwap'l 1957

1. fd sl 418, IO MY S wl O

A lodex Mo 108718 (Swp. CL MY, Coundy fied Mor J 1352

3 e
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The direct fronisl assault on Gref when priscipal and ioler-
sat was the sapparent iseue is found In seven cases, from 1943
through 1984, five an the supreme court level and two in the
appellete  division, 1he latter in the third end fourth
depariments ™

The earlieat of theae iz Domus Realiy Corp. 0. 3440 Realty
{2 There, a payment of principal and interest waa due on
Movember 15 with a ten-duy grace petiod to Movember 25. Tha
acceleration latter was sent on November 27, although the moort-
gager claimed not to have received it until November 0. While
a pavment of principal slone was forthcomiog, it was not paid
until Novembar ¥ — afier expdrution of the grace petiod and
subsequent 10 melling of the scceleration Jetter. A Tull monthly
ipstallment of principal and intarest was ramiitad on December
1. Parpclpaure plandings ware served on December 5.

Relying upon the dissent in Graf v Hepe Building Corp.™
and the hoiding in Ferlozze oo Riley™ the Domus court found
the default inadvartent and trivial, the mottgagor inexperinroed
in raal sciate matters and comfused s tn Lhe applicable grace
pericd, with no prejudice Lo the mortgagee.™ 1t therefore de-
clined 10 grant summary judgment to the mortgages, choosing

iy Faibdmilen v North Tosswonds dwto Weshe lec, (3 A D 24 632, 476 MY S5 2
42 {dih Dup 1E84); Farmnt Ao, ¢ Faitosant Eatates, 99 &[54 f06, 572 N.Y.5.00
I (M D't 19y Ml v Howmss, MY.LJ, Sepe 8, 1560, ut 01, ood. 2 [Sup O
Brong Countyh; Seheible v, Loman, 87 Misc 2d 457, 3 HY53 18T {5ep O dlosron
Counly LBMLY; Skapire v Hemrvwarm Supre bwes Toe, 43 Mee, 34 107, B0 NY.5.0d4
HI Fyp. Cr Mg Connly 19847; Bavuim dsares v L& T Fatatm, 156 Mimc 141, 538
M. 52 e {3up. CL Hings Coumky 1145); Domus Really Corp. v 3440 Baaley o, 173
Misc 750, o M.Y.5.2d B9 (Sup Ot WY, Coonlyl. o4, Beé AD. T2L a1 MY 524 M0
1HaL Dk 1930,

P96 1T hliae T &0 MY SR W (Sap. L B Coumly L, affd, 3G aT1 TG,
Al MY S 3 0 [t Dy 1D

T The coiort amepleiitind Lhan the Galirdt, calong tha grace poriod ko soowuod,
mucp Ena days Tor prinecipal wnd sight daye fer et B immedigis defandt e apn: -
tionad br the oot of appeak im Graf v, Hope Bldg Cop, 254 WY, 1, Th NE S
135960001, wilh scorbration oy thiie ey e defull [bhemas appraved o Albertiom
Ragley Coo v Hesbeo Faally Corp., 288 B.¥ 092, 180 N.E 178 {152 T cimatt wlicy
nagleried to obmerse Use raing im Bolmer Brow. v, Baolsost Cormr G0, 11 Y. 5504 208
[Sap L4 Greene Couply L963), chat g besdir o pond aoly whes recrived. nod wham
il
PR S MY 1T, 171 ME &R 396 719300 {Candonn. O dotsnungl.
9. TTA MY 2, 14 NLE-Rd 286 (159340,
9. Suvruas Beadty Corp., 172 Mine ot 75, 40 N Y S 24 & T3

Al
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instead & hearing on tha morigagor's undemstanding of the grace
pariod and athet elaims about eorvespandence. The court apecif-
ically considered Graf but, in view of the dissent, Found the
mortgagee's conduet ta be 20 hersh and unconscionable a8 to be
of u level to Fall outsids of the Graf holdizg. IL i hard to glean,
however, how the facts materially differed from Graf, with the
poasible sole excaption of mortgagor’s cleim es ie nonreceipt of
the scceleration jecter. It may have hesn that the otinutias of
the fact patiern would have been sufficient W deny summary
judgment, alchough that is quite doubiful. YWhat is clear is that
evén a aympatheile, inadvertent defanlt is not enough to invoke
suity when pHncipal and intersst have not been pand ™

Botpim Asgoc. v L & L Entales®™® b & tecse, surious and
miaplicad analysis of the role of the Graf principles. Payment
was due on Augus? |, but pot mailed due to an error by mortga-
gor's sccountant When the error wae discovered on Augusc 31,
the instaliment wes mailed, togather with the payment due on
September 1. No scceleration lettar was sant. Manifestation of
etceleration ocowrred by filing a foreclosure pleading with the
county clerk ot Saptamber (0™

Meither the tardy check submitted on Auguat 31 nor the
Saptemibar paymenl ramitted simultaneously were refumed.
Since acceleration by Gling the pleadiogs came ofter a valid
tender curing the default, that should heve been the hasia to re-
ject forecloaure, although such waz nol stated, Moteover, even il
goceleratinn had come before tender, retaining Lhe checks could
have bean & waiver of acoaleration ™ Nether wis that priociple
cited. Rother, the court scknowledgad thae Gref v Hope Bldg.
Corp. ¥ wms “still the law [but] it seems ta be the effart of the
oourts (o encape its effect whersver the facls will parmil ™™

- . —rrre—

21 dd

A7 186 Mise 141, 50 N.Y 5.8 96 (Sup v Kings Doundy 19454

HEL Jal. mk BAL, 58 MY B 0d at BT, Purwonst ko Alberveae Sweliw o, B HOY. ot
176, 180 M E, e 177, filing the phoacdings with the counly cherk is o vale] doction Lo
acenlnrnba. Ser alan supwesn s 400
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Such mey ingesd be the position of the courte — and somae-
times @ when & defaull other than principal sod intereat (angd
due-on-sale} = concerned. It mmy Also be, sy this courl potsd,
"wherever Lha facts wili permit” But these were 7ot such facts
nor, significantly, the facts which gava rine to Graf Whike Bai-
{im can reinforee the ysual waiver coneepts, or the maxim that
tender of Artears prior te acceleration must be acceplsd, Bativm
does nat vitiste the Graf formulation.

Clearly at variance with Graf is the decision at special term
in Shapire v, Howsewarsr Super Mart™ which, as did the oourt
in Bottim, relied upon Domus Really Corp. o, 34409 Keolty Co,
inc.™ g3 precedont. A check for the June inetallment war pre-
pared and signed prior 10 iks dye date. It wes placed in mn sovel-
ope for mailing bul wea misleid. Sioee oorigagors checkbook
showed the payment mn mede, the morigager was unaware of the
aciual defaulc — & sympathatic sitistlon o Soubt, bul ne mor
0 than the events in frof and indeed, strikingly similar in
[,

[mmediataly upon expiration of the grace period, morigZagee
accelermted. Cne month and eight dayw after defmuht, mortgagor
attwmpted to curs, Adding 8 new wrinkle Lhat “rights are delar-
mined on the facts aa they exisl ab the lime of the decree and
nod at the ingeption of the wait,"*'* the coort found morigagee's
conduct unjuwstly burdensoms, harsh and merciless in 1he face of
an unblemished history of timely psyment. Although argunbly
characterized aa hursh, it 2 aLill the natute of default upon
which Graf would grant the remedy of aceeleration "

Previousiy raviewed, on the subject of walver, i the decision

Dy Healty Corp. imcormectly papporis ihe 1lalemenl, s Lhis arlich coppesia {eer
Jupvt noles 208301 and worompasvieg Will, the eifwcy of Bartim Amocr bl e
Bt LI keI

7. ok Mine. Bd i), 250 MY E M 343 (Sup. Ot Moo Cousty 19606

BOR §TE M T #5369 1Sup. DL WY, Counly 1M3), af 2, 966 AL T3,
41 H.Y E2d B0 (1t Dap't 1849).

3. Fhoparo. £ M. 3d st 108, T30 MY S.2d nf 3.

Al 1 1 109, 290 MY 9.2d ai 34 ioting Bloomaen v Tiotes 783 Corp, 18 AR
T, EN N Y.S0d 438 {0t Dap'l 19630 Babar v, Selessrbein, 334 |0 29 165 ME X5
[1FE4k Kowmedd v Sevim, &0 Lk App 343, 12 NEZd 20 1159}

311 T wdopd the view Ul rigiris o bo be detarmined ot thew Yo o Eha dice
woukl remgder Gra) admobataly magoangbess iecr o eg]d abn s gnaming whal hap-
paretd affer sroeliration, avaluade sach mibesUinn hased oa that, med reject sowleration
b pywrent Dirlnyine Sl Wirlosl Mogemlby,
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in Scheibie o, Leinen"? This is & conspicuously enomalous .
ing becauss it denied the efficacy of scoalerntion whila

ing o spacifically confirm Orof. The court here simply did bot
with to countapance foreclosurs — at lnest nol withod n trial.
Tha facta follow, When morigagoer submitisd payments for April
ard May, he Failed to realiza they were actually for March and
April. When a grace period etpired on June 1, mortgagee re-
sponded by accelerating on June 3." With » quick sccelerution,
oo prior ootiew of default and » low inteTest mortgage — none
of which bear on che effect of Graf — the court found the poasi-
bility of bad faith and uncongcicnable conduct.™ Still further,
the court detarmined that acesptance of one prior late peyment
could give rige to waiver*'* Whils that too in sgainat the weight
of cose Law * gusationn of fect are always diffieull t assess from
afur. In any svent, thiz ia snother lbower court deciston which
cannot be geen np effectively challenging Graf.

Ancther supreme court rajection of Graf on some yousual
and extrewnsly aympathetic facta ia found in Miller v Kofzen 2"
The morigage documents wers unclear n3 to precisely when
morlgage paymeots were due. Mevertheless, the courl construed
conduct of the parties an sstahlishing the fifteenth of the month
an the dum daie. With a fitesnday grace period, there could
thus be no default until the thirtisth day of the month.

Mortgagor ambarked upon timely payments, but then mor-
gages went to Florids for the winter, althoygh duly notifying
mortgagor of the b addreay to which payroents were b ba
mailed. The Decembar imtallment, which should have besn
tsiled to Florida, was pogted to mortgages's New York wddrees.
It waa, neverthaless, orwarded and received, from which event
the court concluded & waiver atoar as 1o mailing destination.*™

Mortgagor testifed that be preparsd the January check on
January 14. He did nol recal] what addresa he placed on the en-
veiope and conceded chat he did oot persooally mail it It never

AL BT Mlar 34 ST, X4 MOY.5.2d 19T dSup. Ct. Mosrcs Coanty 19711,
% M ows A TN MY S a1,

314 04 pt 450 I N Y 5.24 &t 200,
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14, See rupm pote 900208 and gecers panring at.

A7 MY L3, Sefr, 28, 1881, ut L1, oo, § (Swp Ot Brgen Cooniyd
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arrived. Consequentdy, the mortgagee accelerated by bepter dated
February 4 — after expiration of the grace period. On: February
8 a replacemant chack was 3ant. The replacammnt check and all
aubsequent checks were dulifully rejectad hy moripages™*

The court reviewed Graf at length, an wail 28 a gories of
cates denying forecloeurs,™™ and chose to disallow the foreclo-
pure. It Fouend thet mortgagor’s paymenl history was soch that
mortgeges shoukd have known thet morigegor ms reliable and
ctiditworlby. Mortgages should have further recognized, the
court said, Lhat the January instalivaent was morigages's for the
asking and should have renlized momething was amixs whan not
timely received. Frilure io make inquity lollowed by “immedi-
atz" sccaleration was foumd to be a lack of good failh with the
acceleration beld “unconscionable and oppressive under the
crcumatences, "

Thete being no valid support in cese law for the court’s
findings here, perhaps more significant was the determination
thal squity i3 available to provide relief from default arlsing
from o w8 in Lbe muih. Such & holding, however, ia arfortunete
for two reagoms Firet, the sitaticn in support is Nove Holding
Corp. v. Schechier™ a pre-Graf decidion of questjonable appli-
caticn wi best. Second, s “lost in the mails” delsnes creates
enorneous practical problems sites it is a facile defenss, eaily
available without proof. Assuming a court is parsusded thet an
installrneni was mailed — altheugh iL wes less than clear in this
cae — it may be (hel & loss in the mails is & third party =rror
nt to ba considered as (alling within the progcription of Graf.
To the extent this cane stande for such proposition, it may be &
tefinement of Graf, albeit untesied by a higher court. Howevar,

Ilo Jd

TR Comapiet uety acinitd the oo citad wera Hargs v Wissiskiman, 91 4028 813,
50 H.Y 324 280 13 Dp 100D, wisich dib Dot endad] & cdeiayit for rescipal e inkars
est, 100 Enghih Ave Uorp. v Moryasartars, 3 Mise 24 450, 150 M52 471 (Bup. Ct
Kirng County 19960, mhich did not encompess & Groy Geet paiises, Deenas Ry Comp.
v. il Realty To., 3719 Miswe. 152, #0 N, ¥ 5 5 80 Sap. Co MY, Coundy), affd, 208 & L.
TES, 41 WY 524 0 1wt Deep't B3, & dubise avtick om G mi bt and Blomgran u.
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i it attempts to alter Graf with & syrapathy approach, il appears
ta be inrarrect end unsound e precedent.

The penultimats reported case purporting to erode Graf is
the st at the appeilace diviskon level, Fairmont Aszoc. . Foge-
moni Eptotes.™ While revolving around a claimed Eailurs to
riaks & payrient, Lhe ciccumetances are 3o disgimnilar to Orof w
to be & unique aituation. Most critical here 1 Lhut iha mortgage
contained & rarely encountered clause tequiring mortgages lo
gfve Give days notice of default av a prereguisite to accelera-
ton.™ The evemis swrounding the defsult and the notice
theranf cramia mingular cirrumetances,

The convaluted facts are ag (olicws, On March 31, mortga-
gor poatad the chack for the April installment. When the check
wai not received by April 4, mortgagee on That dale roaibed its
notice of default. Om April 6 the check was received and depos-
ited, Mortgzages lsatoed on April 13 thet the check it deposited
was to be returned for ineufficient funds.™ The source of what
At thet time ripaned into s bresch could not be chearly identified
AR N inad vertent arrot of the part of the morlgagor or its hank.

Op thel same date of Apnl 13, mortgages wrobs to mortge-
g07 to advize of tha defsult — apparent bacause of the lack of
Funds — as wall & a0 intestion Lo accplerete ¥ Ancther cloudy
iaue develops bere becauee the clanity of the aceorleration is oot
known"™" On April 15 the Ietter was received by mortgagor
which was the frst time mortgagor learned that ils chack was
imaufficient. Mortgagor immediately offered 10 replace the check
and on April 18 it actually remittsd the sum due. [L was only on
that day that the April 13 correspondencs purporting ko seeelar-
Al W Tocaived "™

Becauss mortgages rafused to arcept the teplacement check
and waive the defanlt, mortgagor inatituted an action to declers
the morigege in geod standing. Morigagee countercleimed for
forecloaure and sought appointment of & receivar. Special term

ATX. 0 A Dhd RS, oT2 WY S 2d 00 {24 Dap's [9D,
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diemisged  the counterciaims and the third depariment
affrmed ¥

An unresolved ssue is whethsr morizages ever gave the no-
tice of default required by 1ths mortgage. Wan thet notice effec.
live when the check was recsived or eounld it heve been valid
only five dayve after notification that the shack bounced? It i
parbape an open queation. The confluenes of that sodutdium,
the unusual facts and the queation of the authenticity of the sc-
celeration, make it dificult to quarrel with the decivion even il
one were inclined to do s Bul this was aot & Gref situstion, It
in unfortunate that the ruling, which appears otherwine to be the
correct repult, takes issue with the sfficacy of Gref. In sddilion,
it pguin citen Kearas 0. Woszermon™ an [urther support for the
postition, a cme which inappropriately conlests Graf since it does
not address & priceipal and interest defaulc

The final and most recent instances of Grof beseiped iz
found in DiMeties v. North Tonowanda Awto Wath, fne, ™
which presents & misconstried wnalywin. Payments ware due on
the firt of the month with & seven-duy geace petiod. The March
paymant was mads by » check dated and delivered on March 2,
[t was depowited by Lhe morigages on March X, in the same
hank on which the check was dfawn. (o the next day it was
returned for inanfficient, funds. Mortgagor apparently actempted
a number of times to Landwer Lhe wrrears but =ach Lime it wag
rafused by mortgagee. Acceleration was sceotnplished on Ocly-
ber T by Bling tha pleadings with the county clerk *4

Mortgagor offered proof that had the check bean presented
for payment sny day up to March 15, or redeposited on March
31, il would heve besn hooored. Hence, there e no Graf mitua.
ticn here since part of the fault at el reposad wilh mortgagee.

The court noted Lhe default s the reaull of inadvertent
mistake, mentioning mortgagor's claim that it was merely an er-
ror in balancing ita checking sccount This, the court faund,
raised fectund ispues aufficient to prevent forecloaurs atd deny

—r
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summary judgmant."™ Pracoely which factual issues could viti-
ata Craf ware ungtated.

[o any event, this case should not stand e 4 decision weak-
ening Uraf. Tender was attempted at verigse times subsequent
to default but prior to wecelerstion in Octobar. Teodar before
accelezation in & complete defense ™ pnd that alome could have
dispowad of 1ha case. Nevertheless, the court choss to rely upen
unconscionability me o defenss. It analyzed Graf, obssrved un-
conncionability ap an sxcaption and mnalogized the instent facta
to a cak whers acceleration in & lease had been vaided by the
court of appeals.™

ViI. Conclusion

When the court of sppeals pronounced ita doctrine in Graf
v. Hope Bldg Corp.™ it created an exigent precadent which
gave great siability to the sublsct of morigage foreclosure and,
nik. iscideblally, #ztennive comiort to any holder of & mortguge.
Chyvigualy, the basic obligation of w mortgage & for paymants Lo
b made. Thare are, of coures, additionsl covenants, some more
important than olbers, some of greater or leser moment de-
pendimg upon the pecuiiar circumstances of sach case — faclors
which can vary 2o diversely as not to be susceptible to parma-
nent unwavering rules.

Graf may be viewsd then a8 having two appliceiions, one
gereral, one apecific, In & hroad sense, Graf stands for the pro-
podition thet the morigape contract is inviolable, subject to ex-
ceptiond, slated sa waiver, sstoppal, bad faith, fraud or appires-
sive conduct, all citcumseribed by cormiderations of equity.

Specifically, where the default is failurs to remit & paymeat
dow, reliel cannot be granted 1o the mortgegor merely becwuss
his arror wan imadverient or minor and sveo thoogh the end re.
wult iv perceived a8 harsh.

Heturning 1o the genaral propoaition, where the brasch is
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tatther of the obligatios to pay or violation of the dus.on-sale
clause {especiaily with the federal gverride impossd by Garm-St
Germpin] the courts ratain what is sppavently broad letitude to
axamine Lhe sxraptions and weigh the rols of squity. Morigagees
will etilt ipaist upon strict conatruction of the morkgwgs contract
and point te Urof in support of their position, Preaches are oot
te be taken lightly wnd foraclosure i indeed authorized and
pranted for a wide range of defaulte But io this realm, the fac-
tual siloations will be of paramount impoctance. Based in part
upon Chiel Judge Cardore's excaptionally persuasive diggent in
Craf, the subsequent devisions heesd thereunon and the tencts
of equily, the courts cat end will assson the circumstapess to
nrrive at & conclusion ultimately deamed faie, What precisely the
result will be must be dependent upon the fucln and therefore
remaing somewhat £lusive,

Addressing again the more apecific instances of feilure to
pay. Graf survives me potent as it has Zlways baan. Faced with
the basic [acts encountered in Graf, an ackmowladged failurs to
piy, aven under sympathatic siramatancey, and absent waives,
estoppal or freud — it being vinuslly impoasibls to qualify bad
faith — thers ia b room for cowrts to fashion & parcsived equi-
table remedy,

Il » mortgagor innocently peglecls & peyment, the breach
sirikes so deeply 1o the hesrt of the sacred morigege contract
that courts are bound to anfores that sgreement a8 writien. The
oeied axceplione atill exiat, but critically it is 2ot bad faith, nor
QppTeasive of unconscicnable for the mortgages 10 ineist alrictly
upon ezforeing ite Tight to immediately declare due the sntire
balaties of principal and intersat — that is, to accelsrate, Mor
CAN #quity circtumvent the impact of (Fraf whers the failure iy in
payment.

The obvious discord and discomfort engendered by cases
otherwise beund to follow the mandale of Srof bus created a
degree of backlash. Bul in Lhe zaal of pome courts to asmuage tha
barsh reauit, they have conjured up a atrew man an me DCCE-
siore and atiacked Graf when it was not necesaary 10 do mo. If
payment, for example, wan made, or validly attempted prior to
wrceleration, reference to Graf bas no besis Similerby, il acceler-
ation has beed waived, Graf hag no application, For some courts
then to apsert the waning infuence of Graf ia both incorrect and
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minleeding. Furthermora, il cresles an arronecus ground awell of
dicta and prported precedent tending to undermine an arms
which requires ytmbility.

The chagrin of soms courts nekwithstanding, until the court
of appente epecifically eddressen Grof mnaw — with regard to
defpuits for principal wod interest — the doctrine, although
samietivnes criticized, basa not besn persusively or effectively
limited or changed.
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