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The 5 Percent Question

Receiver’s Commission: Confusion Reigns Over ‘How Much’

KPLAINING receivers' commissions

evokes a fragment of an Oscar Ham-

merstein lyric uitered by the King of

Siam as a prelude tooa song: “lt's a
purrlement™ It is certainly that and the ob-
servation s particulardy apt in wondering
how the courts assess compensation o a re-
ceiver in the mortgage foreclosure case. This
is & subject which, if not fong ago graven in
stone, should at mosi be open only to mink
mial contention. Put case law reveals conting-
ing inexactitude,

And all of this is not just a technical nkcety
ar fodder for a recondite law review case
note, Recelvers’ compensation s important
because the function they Pulfill is & vital ad-
funct to foreclosure litigation. Potentially, a
receiver can serve a dual purpose. As & pri-
mary goal, the receiver preserves the integri-
ty of the security, The property s physhcally
maintained through repairs. Financial securk-
ty emerges through payment by the receiver
of taxes, wtilities and other expenses, Then
too, renlals are initiated or remewed (with
saome likely constraints on the latter in the
order ol appoiniment. )

Defense Tactic

Perhaps secendarily s employment of the
receivership as a sword pointed at a litigious

MORTGAGE
FORECLOSURES

BY BRUCE J. BERGMAM

Bruce J. Bergman, a pormer in Oerfilman
fHatin Adler & Hymoen LLF, in Eosl Meod,
N, is the uthor of Bergman an New York
Morgage Foreclosures, Malthew Hender & Co
foc. (Rew [855)

and sometimes obfuscating mortgagor, Al-
though genuine defenses to loreclosure of the
marigage are uncemmaon, that does not dis-
COUTge some mortgagoss’ campalgning for
delay, anticipating either thal a mortgages
faced with protracted litigstion will be bud-
geoned into settlement, or that time will be
captured sullictent to permit 4 sale or pefi
nance. An zlternate mortgagors’ motivation
might be o bleed the property during the
courds of extended |itkgation hr ﬁ:i;ring all
the income while concurrently neglecting up-
keep, delid service, taxes and all other obliga-
s ol the property,

Whatever the motive, time can be a potent
enemy of the morigages. The passage of time,
translated into constantly accruing interesi,
combined with ewer increasing legal lees at-
tendant to seemingly interminabbe ltigation
can precipitously erode or eventuslly extin.
guish whatever equity cushion may have ex.
isted, In the case of inadequate security in the
firsf instance, delay just increases mortgag-
ee's loss, Enough legal obstruction will even-
tally comvert any foreclosure into a Pyrrhic
victory for the beleaguered lender.

But the receiver can serve to ool the ardor
of an aggressive morgagor dedicated to fm-
peding the loreclosure case. Upon qualifica-
thon, the income of the property — the rents
and profits — accree not to the mortgagaor,




but to the receiver. (At the conclusion of the
action the net is applled i reduction of the
morigage debt.) Thus, not only does the
martgagor's windfall dizappear, 50 100 does
the source of funds to fuel the litigation.

Obviously, then, réceivers can be wital to
foreclosing plaintitfs. For receivers to serve,
though, they must be adegquately compensat-
ed. Conversely, showsld mmuneration be oo
great, the Uty of the mn-'!lwrﬁhip to |'|J.t|1'|.-
tiffs §s reduced. Receivers, in turn would join
in the desire for Lair coampensation, ai[hu.ugh
ok might surmise less discomion with pos.
SitHY OvEr-generous recompense,

Meanwhile, both sides would much prefer
SOME aEsUrAnce in assessing what prospec-
tive commissions may be. Having solid guide-
limes in advance §5 stabilizing. It 5 here
where & combination of imprecision in stat-
uie and case law interpretation imposes un-
ceriainty. With receiverships hardly new to
jurisprudence, and because the subject is ol
some considerable imporiance, thal the prin
ciples are not well settled may Seem surpris:
ing. Firm answers on the themes, however,
remabn elusive.

General lamillarity with the rules reveals
That receivers are paid a maximum' commis:
sion @l 5 percent, Five percent of what is
ungetiled, as i whether itis really 5 percent,

The probiem beging with an oddly sloppy
statule (CPLE #8004 which the Legisiabore
has never attempled o clean up® On the
lower level of the commission spectrim the
problems are thorny, if less momentows in
quantum. The statute refers generally to com-
missions not exceeding 5 percent of the hmds
received and disbursed by the recebver — an
immediate ambiguity to be discussed in a
maoment

Where the statutory mathematics yields a
gum in excess of $100 as the commisskon,
then ndispatably e clled percentage repre
aants the maximum the cowurt may award, not-
withstanding the quality and exten) of e
recevers services.? Should the 5 percent
computation yiekd less than S10d0, then the
court is authorized o grani an additional al-
lowance to the receiver, but only up to and
not exceeding the sum of $100° — certainky
an archaic amount nowadays. Anomalousty, i
the receiver collects ne income, so that the 5
percent formula is incapable of generating
any commission, the receiver becomes enti-
tled to the reasonable value of services ren-
dered without constraint of the $100 cap on
payment *

It is immedistely apparent that in the
“small" case — or the action rapidly settled
— the polential for a recerver to be under.
compensated 14 significant. Only i nodhing is
collecied does quantum memit apply, al
though the lormuba can be viewed as pafmtl}'
InCaIErios,

One response (o the conundrum was & case
den‘_n.nng the e parie appointment al a receiv:
ar abgent stipulation l'r:,.' plaintiffs counsel o
pay the receiver 3250 per hour, denominated
by the courl as the typical billing for bank

attorneys.® The court's incredulity, at least,
was not misplaced, Monthly rental income
lor the praperty was estimated to be 600, Af
the rate of 5 pergent, that woulkd, the court
wpsierved, entitde ihe receiver 1o a consmls-
slon of $30 per month, Camparing the weighi
o respaonsibility to the unrealistic compensa.
tion, the courl concluded that no lawyer
would serve under the circumsiances, nor
should the burden be imposed upen the
unwilling.!
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The problem was real; the solution was naotl,
There may be some confusion in the § per-
cenl formuba, but there is ne dispute that it is
a maximum, Compensation founded upon an
howrly rate (and at $250) simply violates the
statute and would probably be disproportion
ately high lor the modest case, Although
surely something should be done to entice
receivers to accept appolniments in the more
minor actions, making i too expensive and
excaeding statulory authority is nol the
ATEEWEE,

No doubt more momentous is the basic
quesion pertaining fto receivers’ commis-
sions & percent of what? [n furn, this explaora-
lion has two branches. One & whether the
commission s 5 percent of Income and, sepa-
rately, 5 percent of expenditures, The other is
& hybrid of 5 in and 5 ouwt — all in the end
leaving the kesues unsatisfactorily addressed

While still not fully resobved, the first ingui-
ry is perhaps easier to pinpodnl. Remember
that the statute® is the source of the confu
sion, reciting commession entitlernent not ex-
ceeding 5 percent . .. wpon the sums
received and disbursed by him , .. A readily
rational interpretation of the language could
simply be that & receiver is indesd to be paid
the commission bolh upen income and then
separately upon disbursements, particularly
because the effon expended for each fune-
thon ks distinet, Three lower court cases =0
hodd *

The weight of authority is to the contrary
however, Three lower court decislons' and
three cases at the Appellate Division lewe]'l
reject the duality which might otherwise be
implicd by CPLR B800M{a). lmportant tor fur-
ther analysis purposes ks the ruling in People
i, Abbotf Maror Sursing Home Y which, in
condemning basing the commission upon (he
aggregate of 5 percent of the sums receved
and 5 percent of the sums disharsed, beld the
correct caloulathon 1o be 5 percant ol the 1odal
recelpis.

It should be noted, though, that while this
isse can be deemed resolved in the First and
Fourth Departments, B has not been ad-
dressed by the Second and Third Depari-
ments. Mor has the subject been entertained
by the Court of Appeals, which may not be
surprising because the amounts in contention
are nof ao frequently large, Even when they
are, seitlement ks typicalty the resolution.
Consequently, it might not be untoward for
receivers inocerlain areas (o pursse the "five
and flve"” formulation

Strange Hybrid Cases

With the final word on income and dis-
bursements still unstated, the noted hybrid
contemplations roil the waters. The first, and
mst perplexing. s Mew York Stare Montgage
Loan Enforcement Admin, Comp. o Mithank Sia
Ome Howses fne " Thére (upon receiver’s ap-
plicatbon for an interim commission’), the re-
quested basls was a percentage (which
happened to be 3 percent) of funds collected
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plus 3 percent of funds disbursed
Parties opposing the application ar-
gued that the caleulation should be
contfined to the amounts peceived
The court deemed both approaches
incorrect.

First, the decision held that the five
and five phraseology meani that a
COMmMmission was due upon the total
amount which passes through the re-
ceiver's hands, That may well be so,
but the citation lor the conclusion was
New York Saonk For Soo o Jomaico
Towers West Assoc ™ While the cited
case did use the verblage of passing
through the receiver's hands, the sim-
ple mathematics in that decision con-
firms thai the commission was hased
upon the net dollars collected by the
receiver, b

The ¢ourt in Mithank then asserbed
iha! a double commission (five and
five) was not recoverable, citing as
authority, People o Abbott Manor
Mitrxing Home " Although that citation
too was accurate, the commission in
Abbor Manor (83 previously men-
tioned ) was specifically founded upon
5 percent of total receipts,

To this point of the Mithank case, a
reasonable interpretation seems to be
emerging. Continang, the court ob-
serves that in a simple case, the sums
received and the sums disbursed by
the receiver will be the same. Tt then
relies upon an old and obsoure deck-
sion™ for the proposition that where
receipis and disbursements are not
identical, the percentage commission
is to be based upon what the cour
“decided was the value of the agaets
wiich came into the hands of the re-
ceiver, and which were disbursed or
transferred by them ., 7w

Still, mothing untoward has been
stated. But then the cour transforms
by alchemy all the stated authority
into a helding that the commission is
o be a percentage of the amount de-
termined by the coust 1o have been
received and disbursed, n turm con-
struesd as “the lesser of the amount
found to hawe been colbected and the
l-mﬂ'l:'ll found to have been disbursed

The net result iz aberrand and
anomalous. Of course the courl has
the authority to interpret the stalue,
but b0 suggest that its construction is
based upon prior case law |8 errane
ous, More important, the cutcome is
Inherently designed to encourage ex-
penditures by the recaiver. [l the com-
misskon is o be based upon the lesser
ol receipls or expenditores, most of-
ten, oF at least frequently, the latber
category will be the smaller amount.
Then, the more lime and effort a re-

ceiver devotes to prodence and parsi-
kY in expenditire, the smallér will
be the commisgion. Such a disincen-
tive to care should hardly be
promoted,

Then too, the monies passing
through the receiver's hands consist
fod only of the sums spent, but the net
turmed over 1o the foreclosing plaintill
in mduction of the mortgage debt!
That s where the remaining balance
Ifi a receiver's account arrives when
the receivership ls terminated. Henee,
it the court was eonvinced that the
ambiguous statule must mean the
sums passing through the receiver's
hands, it would more ratiomally he
deemed the equivalent of receipts,
which is really what prevailing case
biw always sakl anyway.

Burdened with the clumsy prece
dent of Milbamk, the next hybrid case
was Resolution Trsd Corporation o
Freferred  Endity  Advencements  fmc®!
This decision represents a quirky per
mutation of the new. Hi-lounded M
bamk concept. Alter similarly
binishing the 5 and 5 argument, the
court contrasted the Abbon Manor lor.
muda (percentage on total recelpis)
with the Milbank view (the lesser of
receipts and dishursements), finding
the latber more persuasive oo the
ground that some meaning musti he
ascrilsed to the statulory phrase “re-
ceived and dishursed.” ¥

But then the decision departed, al-
lering the belied that the lesser of re-
ceipts and disbursements is not the
only interpretation which can give
meaning to the vexing phrase. Wisehy
concluding thal a receiver should
maximize income and minimize ex-
penditures, the court conchded that
the Milbank imperative was counter-
productive because it stimulated dis-
bursements.

The new path chosen here, then,
was to award one half of the commis-
sk upon receipts and one hall upan
disbursements — denominating this
[ewremviala ™ bBle.” * Now, whatey-
er the relative wisdom in Milbank as
opposed to Freferred Enity, they do
not match up and precedent remalns
foggy.

The issue arose one more time bn
Coronet Capital Company v Spodeh ™
but that holding alfered no clarifica-
tion. The lssue again was five and five
In rejecting a commission founded
upon both receipts and disburse-
mitents, the court cited Mitbaak |t pro-
ceeded to applavd Preferred Entity for
its like disapproval of duslity, Then, it
simply said that the |AS Part had
properly awarded a statutory live per-
cenl maximum, but erred in assessing

the percentage upon the comblnation
of receipls and disbursements. Upon
what precisely it should have beep
caloulated was unstated.

The nat effect af Coromer Capiial was
o confirm the disorder and diver.
gence engendered by both  Milbank
amd Freferred Entify,

Conclusion

Il receivers’ commissions are as im-
portant as has been suggested here,
an apparently silemt mess has been
inherited. There are some things we
da know, but one glaring thing we do
ild |

The commission is o be a maxi-
mum af 5 percent. {(Whal i and is not
includable a5 a commissionable item
= generally well recognized.) The
award can be less, and the standards
for that are also rather well recog-
nized Although 5 percent cannot be
exceeded, it is within the court's dis
cretion o determine how much less
than the cap is appropriate

But the ungainly language of the
statute shill leaves open the question
— 5 percent of what? Assuming for
explication that a percentage based
upon the aggregate of receipts and
disbursements has been ellectively
debunked {alihowgl that is ol ahso-
lutely certain}, case law has wrestled
with the istue and stumbled pro-
foundly. The obvious -onfusion un-
derscores the patent and as yet
unresolved ambiguity,

In condronting the continuing effort
by some receivers to garner a dual
commission, the cases pursuing a so-
lution have built upon a foundation
which is itsell @ misconception, There
is no authority to found the commis-
sion upon the lesser of income and
expenses, And hali & commission
upan income with ball on disburse.
menls & not what the statute savs i
ther. That formula may be fair way to
caleulate & commission in a particular
case, out It ahouald ned be couched in
these terms because it purports 1o set
a precedent which is irresolute and
unsupportable,

Again assuming that five and flve is
oul of contention, the final answer
should be 5 percent of receipts be-
cause that is the amount passing
through the receiver's hands, If less
than 5 percent of that sum is more
sensible under the circumstances of
any particular case, the court has and
should use fts undeniable discrefion
to 80 rule. Aoy other attempt to quan-
tify this pimble only brecds further
disarray which li-serves all involved,
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