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'Mariani' Scenario
A Perfect Anomaly: Defrciency us. Jttdgment by Confession
/--f'\HE TITLE of the piece sounds

I crushingly technical. But as arcane
I as it appears to be, in these cre-

J- atively troubled times of new ap-
proaches to workouts and the garnering of
protection lor lenders, the subject possesses
considerable practical application.

Found among the crannies of foreclosure
law and practice are the rules for pursuing
the deficiency judgment and, if anything
more obtuse, the precepts of election of rem-
edies. Formidable though each area is, one
could surmise that their paths had long ago
clearly intersected, resolving whatever incon-
sistency or clash there might have been be-
tween them. That seems perhaps not to be
so, however, and jarring testament to that,
sure to be alarming to some lenders, is the
decision in Mariani u. J.K.I.F Management
Inc., 

- 
Misc.2d 

-, 
602 NYS2d 84 (1993).

Well thought out and coherently presented,
the case proposes the arguably unsettling no-
tion that a foreclosing lender who first licitly
obtains a confession of judgment loses the
ability to enforce that otherwise valid iudg-
ment if a subsequent deficiency is not sea-
sonably pursued.

As if by alchemy, that.which once existed
vanishes. Arguably, the Legislature has never

Brucc .1. Bcrgmenr e portner in Certilman
Balin Adler & Hyman in East Meadow, New
Yorh, is the author of the two-uolume treatise,
Bergman on New York MoftgBge- Foreclo-
sures, Matthew Bender & Co. Inc. (1990).

taken that position, at least not with any pre-
cision. One apparently forgotten case may
have addressed the issue, but it is not certaih.

'Marianit
Here is the Maltani scenario. Corporation

borrowed $185,000, with the debt guaranteed
by an individual, secured by a mortgage upon
guarantor's property. Additionally, the guar-
antor supplied an affidavit which would per-
mit entry of a confession of judgment at any
time.

Default on the loan ensued and the lender
(plaintiff) filed a confession of iudgme'nt for
almost $258,000, the balance benefitting from
a high rate of interest. An attempt to execute
on the judgment proved fruitless and it was
returned unsatisfied - a prerequisite to fore-
closure of the mortgage given as security for
the obligation. A year later, the foreclosure
was instituted, resulting in a foreclosure sale
at which the plaintiff was the sole bidder, for
the nominal sum of $100. (The court noted
that the bid was assigned to a third party for
an amount not specified, but characterized as
"substantial.")

No deficiency iudgment was pursued.
Founded upon theneglect tq seek a deficien-
cy, the guarantor argued that receiving the



property thus constituted full satisfaction of
the debt. Accordingly, the guarantor posited
that the confession of judgment must be set
aside. The court granted the guarantor's mo-
tion and discharged the money iudgment.

Gompeting illandates
Understanding this theme requires an

overview of the competing mandates - those
attendant to election of remedies and those
attaching to deficiency judgments.

First as to election of remedies,t it is both
clear and well settled that the holder of an
obligation anci mortgage has two remedies.
Either he may proceed at law. and sue for
judgment on the monetary obligation, or pro-
ceed at equity and foreclose the mortgage.z
And the mortgage holder cannot be divested
of this choice by any unilateial act on the
mortgagor's part.3

Statute addresses the subiecq in RPA.PL
Sl30l. Although the nuances are explnsive,
Ior present purposes, RPAPL $1301(l) pro-
vides that where a mortgage holder has elect-
ed initially to sue on the ngte, and where a
money judgment has been obtained, foreclo-
sure is barred unless an execution upon the
iudgment has been issued and has been re-
turned fully or partially unsatisfied.

This statutory framework applies also to a
confession of judgment,r as in the case under
consideration. Then too, action on the debt is

, inclusive of an action'on the guara_nty,s which
is likewise apposite to the subject deciSion.

That there is some independence and vital-
ity to suit on the'monetary obligation is sug-
gested by a series of cases. For example, if
the judgment has been returned either fully
or partially unsatisfied, foreclosure is autho-
rized6 and leave of the court is not required.?
No extinguishment of a mortgagee's right to
foreclose develops because judgment on the
debt was pursued.8 Nor is it a defense to
foreclosure that a judgment was obtained, so
long as it was indeed returned unsatisfied.s

Turning to the arena of deficiency judg-
ments,ro RPAPL Sl37l controls. Both statute
and case law provide that regardless of the
quantum of sale proceeds, if a deficiency
iudgment motion is not timely made in ac-
cord with statutory requirements, the sum
yielded by the foreclosure sale must be con-
sidered as full satisfaction of the debt.

Then, the right to recover the deficiency in
any action or proceeding is deemed extin-
guished.tt And where the debt is deemed sat-
isfied, no action may thereafter be
maintained against guarantors.12

Armed with that background, the Mariani
court reached its conclusion, first by citing
RPAPL Sl37l and observing that if the mov-
ing party had been the borrower, instead of
the guarantor, there would be no doubt that
recovery on the confession of iudgment
would be barred. (Why such a distinction is
so obvious is unstated in the decision.)

The court cited three cases for the accept-
ed proposition that where the plaintiff did not
seek a deficiency "it must be conclusively
presumed that the proceeds of the loreclo-

sure sale were in full satisfaction of the mort-
gage debt, thereby depriving (plaintiffs) of
further recourse to any other security which
(movant) may have contemporaneously giv-
en on the same obligation[.1"tr

Citing Sanders u. Palmer,r' the court went
on to hold that a guarantor is a person liable
for the debt pursuant to RPAPL Sl37l and
"like the debtor, is entitled to the protection
of RPAPL Sl37l(3) when no deficiency judg-
ment is obtained[.]"

The denouement was the holding that to
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allow enforcement of the earlier money iudg-
ment would permit circumvention by plaintiff
of the statutory protection afforded mortgag-
ors. That safeguard is computing credit to the
obligor or guarantor for the market value of
the property.

What the court did nol cite was an appar-
ently dispositive ruling back in 1940, by the
Court of Appeals.

ln that case, Rossboch u. Rosenblum,rs the
pervasive extent of the doctrine,that pursuit
of the underlying debt expires with failure to
obtain a deficiency is rather dramatically af-
firmed.

The plaintiff instituted foreclosure with a
complaint alleging three causes of action, the
first for foreclosure, the second seeking a
money judgment for real property taxes and
the third lor an installment ot interest. Sum-
mary judgment issued on the second and
third causes of action, with a money iudg-
ment entered for approximately $2,347.

The ultimate foreclosure judgment duplica-
tively included the sums due for the taxes
and interest. At the foreclosure sale, plaintiff
was the successful bidder, but lor a price
some $3,000 less than the total debt. No defi-
cibncy was sought. lnstead, plaintiff attempt-
ed to execute upon its money judgment.

The court ruled that the money iudgment
could not be enforced because, having taken
the property in foreclosure without seeking a
deficiency judgment, plaintiff was barred
from further relief for q'11y. part of the mort-
gageittiut. " -;

For those of a mind to assault Mariani,
presumably buttressed by the affirmance in
Rossbacft, there is case law holding that the
right to a deficiency iudgment in a foreclo-
sure action is a creation of, and solely depen-
dant upon statute.r6 This suggests the
argument that if the statute does not clearly
prohibit enforcement of the previous iudg-
ment by confession, no preclusion should
issue.

Moreover, analysis of all the cases relied
upon in the Mariani decision reveals only the
usual fact patterns - certainly not the specif-
ic confluence ofran already obtained iudg-
ment and the possible need to procure a
deficiency.

For cxample, Statcwidc Souings and Loan
Association u. Canoe Hill Inc.t1 reiects a claim
to personal properly when no deficiency is
sought. ln Corley u. Miller,ts pursuit of a claim
to insurance proceeds was barred where the
deficiency was not obtained.

Finally, in Polrift National Alliance of Brook'
Iyn, USA o. White Eagle Hall Company Inc.,ts
the genera! principle about the property be-
ing the eq'uiyalent of the debt in the absence
of a deficiency was mentioned, but only as an
incident of an argument concerning adequacy
or inadequacy of bid price as a claimed basis
to overturn a foreclosure sale.

ln the cases cited in Moriani, the deficiency
was not pursued; consequently, further ef-
forts to collect the debt would be deemed
over, certainly an accepted aphorism.

But does such a standard scenario supporl
a leap to the perhaps unique ci.cugg$e
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assessing the viability of a first ob-
tained confession of judgment fol-
lowed by a foreclosure which
proceeds to a conclusion?

The Mariani court did not exactly
phrase the issue in such verbiage, but
its affirmative result is the response.
Whether the holding is correct,
though, could be viewed as one of
those marvelously perplexing issues
which renders the academic
effervescent.

But maybe the most persuasive re-
joinder to Mariani, if there is one, is
found in the general principle that a
foreclosure action brought to conclu-
sion without issuance of deficiency li-
ability is not an absolute bar to
recover of the balance of the debt.2o
Leave to sue separately on the obliga-
tion is discretionary with the court,
and is to be founded upon equitable
principles.2t In order lor that leave to
issue, special circumstances must be
shown22 which .manifestly require
such relief.z3

For example, where a defendant lia-
ble for a deficiency cannot be person-
ally served in New York and does not
appear in the foreclosure,.suit on the
balance of the note can be autho-
rized.2{

Special circumstances would also
exist where mortgagee_ and niortgag-
or'q assignee spgcifica[y agreq thafl,
no deficiency wbrild be sought and
that the assignee's liability for the
debt would be pursued only after the
foreclosure was concluded.zs So the
subject doctrine is not quite as invio-
late as most case citations would
suggest.

Mechanics
ln the end, what is enigmatic and

technical is reduced to the merely me-
chanical.

Where a lender is able to bargain
for a confession of iudgment as part of
the mortgage transaction, or as an in-
cident of a later workout or restructur-
ing, it would like the luxury of electing
to enforce the money judgment. It has
that.

ll Mariani and the earlier Court of
Appeals case (Rossbcch u. Rosenb-
lum),2e are the standard, there is some
constraint on that luxury, in the form
of limitation in the duration of en-
forcement, which should only rarely
be a burden.

When the initial iudgment is re-
turned unsatisfied, the only handicap
imposed upon a foreclosing plaintiff
by Mariani arises if the once impover-
ished debtor precipitously amasses
assets just as the foreclosure is
ending.

When the foreclosure concludes, in-
stead of being empowered to simply

enforce an extant iudgment, the mort-
gage holder must seek the deficiencv.

The procedure is marginally incon-
venient, but probably the greater,
more equitable good. Getting the
property and all the money is not
what the statute endorses. Alter all, a
stated purpose of RPAPL Sl37l is to
strictly control judicial sales in fore-
closure to avoid both double pay-
ments and sales at sacrificial prices.27

Another compelling goal is to
achieve a balancing of the equities to
establish a standard which protects
unfortunate mortgagors while allow-
ing foreclosing plaintiffs to secure de-
ficiency judgments when it is
equitable under the circumstances.2s
Mariani did those maxims no harm.

The only other solution the court
could have fashioned was decreeing a
credit to the guarantor for the value of
the property when the money judg-
ment was executed upon. But that
would have elicited an assessment of
that credit by the court and would,
therefore, have been only minimally
different from the deficiency judg-
ment motion with its resultant valua-
tion trial.

"Maris.ni" loahs lihe it"'' 
di^inishes-the

essential arsenal of
distressed lenders in
tough (albeit easing)

times. Upon
close examination,
howeoer, that is
probably not so.
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Yes, Mariani looks like it diminishes
the essential arsenal of distressed
lenders in tough (albeit easing) times.
Upon close examination, however,
that is probably not so. lf lenders truly
need relief on this point, aid of the
Legislature should be invoked.
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