MORTGAGELITIGATION
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M Lot comes as no surprlse to mort-
b .1 | gagelenders that elected officl
kv f are worried about mortgage

Mg «1} rowers and-contlnue ta/p
} gate borrower-friendly legis
tnon These sundry acts cm‘tr_l

' I.Immemq:emivefonhe[o el
» While a few of these ¢l
i i snmu comfort lor limited borro
.+« in need/lenders and their counsel
{1t fowill-opine that the post-mortgage

- wilyborrowers to mamﬂmhly delny
| the foreclosure process,

st - itisapparent that proliferation’ ot

wid mmnew laws are continuing apace. |

- An alervabout two—ol mare thana

v few others—which need to be rec--

I 4o ogilzed follows, i

; peposlt forVacant Parce|s ’
M Agenuine Jolt applies to mort-

[ ghges In New York's Town of Hemp-
LT because an w"in relation. '
4.« to Foreclosures, ngs.andy  be

Maliteiiange of l"mﬁﬁncs " wag just

subsectlon 12861-1), How about-a

. $25,000 advance for:every action

" upon an-abandoned parcel! v

. Notetmmediately that the town Is

no backwater—it Is the largest town

: in the nation and’has a.population
s 1+ in excess of 760,000. So there are
. mortgages galore within its borders.
Despairing that vacant homes are:

borhoods, the town has:shifted the -
burden of maintaining such prem-.
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i erisis laws offer fertile ground lfor |

18 recited to be improved by asingle

!, amount within 15 days after written .

| ot an eyesore and a nuisance tonelgh- -

man, Henoch, Peterson, Peddy & Fenchelin.;,.

Assaults

- On Mortgage Holders

ises from the owners of the prop-

_erty Lo any party which lnltiates'a |

oreclosure on that’ property. And .
gﬂ_l‘er than wait for the moment..
4 foreclosure judgment may be
entered (as RPAPL §13071aw inadvis-+ -
i;?almady does?) it mandates that

.'th‘g.[omclnsmg party shall deposita

$25 000 undertaking with the town .

w 45 days of cq;n:rwncerru:m of ..
reclosure agalnst a resjdential

property (single-family, two family or .

rmultiple famity rﬁldmce) that “has

'bécome vacant.” ;
Definiitionally, the party obliged
to make the deposit Is:any person,
business, 'organization, bank or,.
lender, Residential property In turn

family, two-family or multiple family.

inturn delineated in Section 12861)
for the duration of the vacancy—all

of Sanitation. It |s then declared to

be unlawiul for anywc.uhmclndng-—mm - i i

| party to [@fl'to make the roqu!rrrl FLasisiots
passed in May, 2016: (Code of the - |

Town of Hempstead Chapter (128, ©

deposit, 3
If the Commissioner of Sanita-"
tlon determines that there is viola-
tion at the property, the deposited
money can be used to remediate the
condition (in addition to any. other
epforcement). When such monies are,

+ drawn'down, the foreclosing party

must restore the:account to the full' i+

demand down from! the town. Fall-:
ureto replenishithéfund is llkewise

+ declared unlawful,

'Should the initial deposlt or the

replenishment not be made,the town .. » . erty Is understandable; but:
can serve a 10-day notice, pursuant without the statiite refe¥ring to i
1o the process service requirements | ' a definition'within its terms or '
of CLPR Article 3;demanding the elsewhenetn thewdde)
mgney. Fallureito! -‘:bmpmﬂ:mellm.n el multiple famify rlgldbﬂceu i
i topriplethe marimun;inkieonli be: mtam;
on 128-‘65(1“) oi ﬂwdnpter I oonitss Whether

b : #A

togetherwnh a mmimum ﬁne of $500
each day of noncompliance; or by
imprisonment for.notanore than:15
days or by both fine a and | imprison-
ment. Increasing the scope of pen-
alties, each calendar day ofifallure
to comply constitutes a separate
additional offense. .

Although the pited sectlons

;pointedlynpptytqregidmtla! propy
-ertles, its own su  Inex-.
plicably states tha "'fiﬁs ection ~

shall apply to all nonresidential
foreclosures l:nmme*nclhg after
the effective date,..” (emb"haals
supplied). While ‘edltorially‘it'can
be suggested thatthe referenceto,

; ‘non-resideﬂtlal Is a tygogrnphlca!
‘error, until corrected; the possibil-
Jdty exlsts that this e cumpasses
. residence. The stated purposejsto. .a ?
‘secure the confirmed maintenance
11/ of the property free of violations (as

Problerns With the Legls!atlon

In addition, to. belng: tough—...
-ais determined by the Commissioner | , indeed oppressive and chilling—the .

statute ls imp:wsely wrn;sn__ Ina

4 ey
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example, that the foreclosure of

an apartment buildingincurs the
requirements of this statute is
unclear and presents an Imme-
dlate issue.
* When property ls, \w:am is
an elusive contemplation. If an
owner abandons property, Jtis
aquestion of fact as to whether
he has left with no inténtion of

returning. It is not necessarily.

easy to determine. Did he take
all of the furniture? Perhaps
not. If some of the furniture is
still there, does it suggest that
the people mightretum? Prac-

titioners can readily. confirm,
‘why this is a difficult concept

to glean with certainty and it

presents obvious difficulties for

the foreclosing party In estab-

lishing whether the property is

vacant, thus ellclting the $25, 000
undertaking.

* When;the yacandy: has,

occurred sufficient to eliclt the
requlmgent is another, murky
= 2 e

The concept cf causing the holder ofaliento deposn $25,000'(w
potenuatly greater, ﬁabllity) for the privilege of enforcing adéfault

‘mortgageis a bizarre notion,

nutshelll here are some of the major
problems with this legls]ation'\ el

Jratts L

+ definltion unstated. The charac-
 tferization of @single family-ori+:
a two famity resldéntialiprop~

T 1Al o] b _..-'lr T
‘ .

here is)at: least on_e-crltlcal:-' )

oy
“would ‘deterrine during the

l! the property is vacant at the

"Inception ol the: a;cﬁon, the!
" fidertaking fs required: But il
ol 1t becomes vacant during the

éourse. nl the foreclosure, the

mysfum?al:}m@m
v well bé that the town

%

‘Action that theré 1s'a'vacancy
and mak
undert‘nlﬁn

e fpal

- assessment. 1t is-apparent-that -+

derrl.and I'olr the I.
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by, “the owner.”® That Is not
the lender. It Is the borrower
who owns the premises and
the responsibility to maintaln
property should be with that
person. But the town has elect-
ed to shift responsibllity and
therefore makes thls demand
of the foreclosing party, A
lender, holding only a llen—not
ownership—would posit that
it should not be responslible
for this obligation and 1t is
certainly not anything that the
mortgage ever contemplated.
This Is Interference with a con-
tractual relatlonshlp.

* Because a foreclosing party
Includes any “person,” the
town Is also Imposing thls
undertaking obllgation upon,
tor example, an elderly couple
who may sell thelr house and
move to Florlda but needs to
take back a purchase money
mortgage to facilltate the sale,
Or there could be a person
who makes a mortgage loan
to a nelghbor or a relatlve and
suffers a vacant property and
the need to foreclose, They
too—under the language of this
statute—are obliged to submlt
a$25,000 undertaking, Whether
they have the wherewithal to
do that may be quite doubtful.

* Any notlce to be sent to the
foreclosing party wlll go to
Its Jast known address. But
that wlll be the address In

“the mortgage. I the Ii:ndv:'r‘br

i ln I.Ile cml \he new Inw!a l.n,clm

i party
{ts corporate statuu, ar I:Il:cn

taken over, or If the entlly or

pérson wha held the mortgage
has moved, the address In the

mortgage Isell will remaln !
the sme. not re[lec{lng thie’

1y, it ls

the

aspecis wn]éh nedd"nuemlgm
Even Il that attentlon Is glven,
the concept of causing the halder
‘patentlally greater Hablilty) for
‘privilege ol enforcing'a
defaulted mortgage Is a blzarre

possible, Ludeed probable In
more than a few Instances, that

a notice demanding the pay- *

ment may not be récelved—
thereby Involdng the major
penalties delineated in the faw,

* Whether the expendltures
ddvanced and expended by
the town's sanitation com-

‘missloner can be added to

the mortgage debt is uncer-
taln, The problem Is that no
mortgage by direct language
contemplates an expenditure
of monies o be deposited with
a munlcipality to be spent
as that gavernmental entity
deems appropriate regard-

* Ing malntenance, It would
take some stretehing to fit it
Into standard language, thus.

ereating uncertalnty In deter-

* mining Its Incluston. This puts

the money,at risk of not belng

recoupable, At the very least, It -

suggests that leniders will need
to amend thelr mortgages 1o
antlclpate such a situation,

e While a $25,000 undertak-
Ing i$ substantial enough, 1l is
app “that the | .
party can be liable for more
because the sum on deposit
must be replenished as It Is
drawn down,

ola “T' to deposit $25,000 (wlllh.

| H
_this'serves us a source of mui,:
dulay In the foreclosure proe
While it (s truethat on some ocda

slons a loreclosing party hes,

1ot been careful enolgh to Have

What If they decide ta try the
defénse long alter the summary
Judgment has been granted or

\'uctlou, awalt i foreclosure
‘then launch the defense ey
the sale,

Alter d judgment of forecl and
salir has'been entered? It should
not Is¢ lenders and servicers

the potein fta | prior

to [nitlating the foreclosurg, or-
neglected to have an ass fgnmment -

of the nate (and mortgage which

Then there Isa fnghrenlng Statute just passed in the Néw

“York State Assembly providing that a borrower ‘does nat -
walve the defense of a fereclosing lender's lack of standlng
even if that defense is not asserted in a pre-answer fotion

orin an answer,

notion, Foréclosing in this venue
just beeame much more expen-
slve, '

St\aﬁdlng Defense

Then theve is a frightening stat-
ute just passed In the New York '

goc.s with the note) prior to Incep-
tion, most of the time there really

s no lssue,
But the most l:reatlve of ohfisg-
catlon pre: 1l In this

tq:]n!n:ijl-w'l.huy probably already
Mmiow—Lthiat borrowers will lnteed
present this defense at any time
In the case. But when they do, the

current law is absolutely. clear
that it Is too late—the cieme
15 walved If, as noted, It has not
appeared earller I the case Inh

Il bal 4 belleve |
Iatedoaing lender 1 no
thié holder of the note |
mortgage, they are [ree
that defense in &n ansy
In fagt they do, multity
thines, even without basl
ers and servicers will Il
of the oplnlon that the ¢
this new legislation 14 fm
best. And it does pose ¢

If the party ron_-clmlng Is the right
one, So they say. This is not at all
the amtenteqlmmaaxe holders

send: how losuu:tmturﬁydemon-
*strate delivery of the note, meeting
clalms about a missing allonge, an

led from

State:Assembly providing that
a borrower does not wnive the
delense of a loreclosing lender's
lack af standing even If that defense
Is not asgerted In a pre-angwer
motlon or In/an answer, (This 15"

8 page
the note, among a number al oth-
ofs; While lenders typleally pre-
v}_ﬂ; In the end, they are subject
18, imuch agony in the process,
rhaps because arl Issue of

to be via a new RPAPL §1302-a). ‘ standing Is or would be apparent

While the senate must yet vote on
it as well, it may Indeed become
awe arid It 1s avery serlous matter
for lenders and uer\rll:ers We will
explain.

The supposed deteme of lack
of standing has for a number of
years been a particular favorite of
defaulting borrowers. Thoy read-
ity assert jt—after all, It s hardly
unknown to their attomeys—and

{al the inception of any case, It 1

which Ul not
In a motion seeking to dluml&s
a-complaint, or If not part of an
answer to a anplalnh Is deemed
walved—as n matter of statute In
New York,* Much case law over all

the years has strangly supported |

this," Borrowers cause enough mis-
chilef presenting the defense In a
motlon or In an answer.

hoy  this |8 the view
of the Legislature, !hey seek reme:
dizl actlon through the mentloned
bill which passed in the assembly

|n May 2016, While n part of that

Iaw 15 that the defense cannot be
made alter a foreclosure sale (ane
must be thankful for small [nvurs)
It would be avallable even after a
sale Il the foreclosure action pro-
cecded on'a dehult In appearing

the borrowe

""8a whal does all this mean In
the end? A borrower woul;i now
be free to hold'in reserve a'usu-
ally ilitsory standing défendgg until
sometime inthe middle of the case
of at the end of the ac‘llun_',‘l.‘hl_a
could be employed as o !néﬁc o
garner further delay or to- force 2
settlement. Or, a borrower could
clioose to defiult in the forecladire

pre-answer motlon'or I the bor-  to yet clog and delay the
rowbr's answer, sure process even morl
Comes' the state Legmlalure Empire State.
which bell that ] -
hive difficulty In some major-
Ity Ofs:::lsl ind 1 q' i wm].l is k%h:llwh‘w 24,
 the owner of the loart Yo determ
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