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passed in May, 20l5jl (Code of the '

lowrt of Hempstbad Chapter'128'
subeectlon 128-61 J)' How about-a
$25,000 advance toi'every action
upon an abandoned Parcel!

Note lmmedtately that the town ls. condltion (in addition to any. other

no bairlMater'--lt ls the larg€st to$n enf0rceiment).
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example, that the'forecldsure of
an apartmetrt building'lnflrs the
requirementq.oJ thls statute ls
unclearand Presents an lsmg'

;,.,r I: tio'n: to comply constitutes a seParate
additlonal oflense. .

. When property ls vacant is
m elusive cbntemplatlon. l1 an

owner abandons propertY,ilt ls
aqustion ol fact as to whether
he has left wlth n6 iiltentlon of

. . rbtumlhg.:lt ls not necessarlly'' 
easy to determine. Dld he take
all ol. tbe.lurnitiile?. Perhaps

dlate issue;

not. Il some ol the lurniture ls
stlll there, do€s it suggest that
the p€ople mtght retum? Prac-
titioners San r€adily confirm,

is a dilficult conc€Pt'why thls
to glean wtth certalrity and it
.presents obvlous dilfi culties for
the lorecloslng party ln estab-
llshlng
vacant,

vacant
the

ls ;,> paqe g

Although the Fited,s,gctlons
polntedly apply,to-'resldentlal prop'
ertles, its owp su\sPctton G. inex-
pllcably staii! thii'"Thls stcildn
slqall apply lo all non'resjdenlial
ioi"cr,j*i". torirhrincinS' altei
ihe eltective,iute..." ("tfiDnaitt
suttplled). Whtle edltitiially lt can

he suggested thqtjthe relerencerto,
non-resldential is F typogr-aphlqal

'error, until coriected,.the pgsilbil'
itv exlsts that thls encomPasses
ury uu"uttt ptoP"rty"' 1 i '

' .. : j' whether the Property is
thus elldting tlte $25,000

$r5gl5t{h4olt€!A!s. .

the {oreclosing party
thdaccount to lhe full .' '

nutshell, here are some of the mator ll the

undertaking.
. when,.!he. yacancy; has
morred sufficient to eliclt the

of a lien to deposit $25;oo0 (w

privilege ot entorcing a ddfarllt

: -..ass€ssment; It ls apparent that
is iacant at the

iniry-r

mortgages galore v'lthln its borders, .' amorint wlthin.l5 dayb alter etrltten "'| 
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wlththis leSlslhtionii.''i; .

! ; rl(: 1t i '.1;i'1 irii r'' :l i ln excess of.760;000r must restore ,problems

Despairing that vacant homes are demdnd down hArl\ the tow& Fall' ; l

ure.to replenish,thefund ls Ukewlse

..r,There ls.at, lbasi one oi,lttcal,
, r definltlon unStated..Thd cliarac- .' '

burden ol maintalning such Prem-

,.dbclared unlawful, .': 1

. Should the initial deposlt or
rephnishme$t not b€ madqthetp-lttl .' ;, undersiandable; but,,,

... can serve a lGday notice, pursuant
er\y ls
wlthout the statiite'relchrig to i.'1,'
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by, 'the ownei" That ls not
the lsder It lc the borrower
who ownr the premlses and
the ruponslblllty to malntaln
prop€rty should be wlth that
pers$, But the tom hu elect-
ed to shlft mponslblltty and
th€relorc maks thls demand
of the forecloslng party. A
lender, holding only a lleHnt
omeFhlp-would poslt that
It should not be rsponslble
for thls obllgatlon and lt ls
certalnly not anythlng that the
mortgage ever contemplated.
Thls ls lntertemce wlth I cor
tractual relatlonshlp.

. B€csuse a lor€closlng pilty
lncludes any "person,' the
toM lE also lmposlng thls
undertaklng obllgatlon upon,
lor simplq il elderly couple
who may sll thelr hoBe ild
move to Rorlda but needs to
take back a purchse mon€y
mortgags to tacllltate the sale,
Or there could be a person
who mak$ a mortgage lom
to a nelghbor or a relatlve md
surleB a vacilt property md
the need to foreclose, They
tHnds the hruuaSe o, thls
statutHe obllged to submlt
a $25,000 wdstaldng, Whether
they have the wherewlthal to
do that truy b€ qulte doubtful,

. Any notlce to be sent to the
lorecloslng party wlll go to
Its laSt known address. But
that wlll be the address ln

Iitiemortghgq.

. Whether the exbendltures
ddvanced and expeild€d by
the town's sanltetlon com-
'mlssloner can be added to

to amend
mtlclpate

. Whlle a $25,000 undertak
lng hi substutlal enough, lt ls
appffint that the foredoslng
party can be llable lor more
beeause the sum on deposlt
must be r€plenlshed as lt ls
dram dom,

awalt

sale.the

probably

delense at

lf bonowers belleve I
fdiecl'tistng lenber tt no
thf holder df the note i
mprtgage, they 8re frep
thal delense ln hn ansv
ln.lqpt they do, multltu
tlmel, even slthout b6l
ers and servlcere wlll Il
bt the oplnlon thai the i1

thls ndw leglslation lt ld
beid.'And tt does poie r

t9 yet clogild delay the
SUre process'even moti
Emplre State,

nniltrnt.-!'or!E

' ::Theri thei'eis a fiightenlngslatutejustpqised in thd NArry :,.

York State Assembly providing that a borrower,does.not " .,' 
walve the:deferiie of;a foreclosinglendpi's lack of standing

even if that defense is not aslerted in a pre-answer rfiotion

or in an answer.

notlon. Fordcloslng ln thls venue 
{ge 

wlth the nbre) prlor to lnceP
Jirst becaiui much more eipen- tlori, most olthe tlme there really
slve, ,ls no lssue.

' But the moit creatlve of obtus-

Stindlng Defense catlon.prssts challengs.ln thls
eena: how to stlsfaclorlly demor '

Thetr there is a lrightenlng stat- L strate delirery of the note, metlng
ute ,ust passed ln the New York ' ,clalms about a mlsslng allongo, m
State'Assembly provldlng that dslSnment page unslapled lrom
a borrower does not walvgthe the note, mong a nfumb€r ol ollts
deftlnsd ol a loreloslnil lendefs bis, Whlle lenders typlcally Pre
lack of 6tandlngem ll&atdelm vFU ln the end, they ue sublst
ls nol sgerted ln a prsnqwgr tit,lnuch agony ln the prmsg.
motlon oi ln an answer (Ihis ls' Perhaps becausi ari lssui ol
to be vla a new RPAPL 51302-a)i'' .r stfidlng ls or wodd be apparent
Whlle thssenate must yet vote on
It I well, lt may lndeed become
Iaw md ltls averyserlous mattg
loi lehders and sirvlceis. Wdwtll
exirtatn. :

'the supbosed defense of idck
bl stdnding has for a dumb6r ol
yars been I partlculil lavorlte of
defariltlng borrowers. They read-
lly assert lt-after all, lt ls hardly
unknoM td thelr dttomeysdd

Comes the state Leglslature
whlch belleves that borrowers
hair gMt dlffiodty Iq slh€ m4or-
lVof cass ln determlnlng who ls
the oMer of the ldto detehirlne
ilthe petY forecloslng ts the Hght
one. So they say. Thls ls not at all
the op€rlenbe of mortgage holdm
becausc, howwer, thls ls theview
dl'the Leglslature, they sgek reme
disl acuon through the meiludned
bill whlch passed ln thessembly
Itr.May 2016. Whlle a part of that'law 

lB that the ddose cilnbt be
maaerattir i Joriqloiureshle (qni
must be thdrltul fdr small favors)
Itwould be avallable ewn dlter i
sile tf ttre loreclosure abllon pro
csidbd on a delault ln appsrlng
by tlie bbnower
"'56 wliat does all thli mtim in
the €nd? A boirower would now
be fiee td hold'ln reserybh'use
ally llluory stildlng ddtstb nntll
iorneurhelnrhd mlildle ofthd ce
ol at the end bf rhe dcllon:iTtls
could be ehployed as a ticilc to
garner furth€r delay.or to'force a
settlement. Oi a borrower could
ch;d* to defdult ln the lorclcilure

It ls tiio

ol any cde, lt ls

&swer
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