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~ .confident that vacant posseasinn:s
-readxly*andqtﬂcklyobtmnable.But - The

-Bmﬂer&(.'o. 1990 ‘ R

; ng 08
shliﬁing ‘I‘hat anyone
subject to the jurisdiction |
of the foreclosure action |
l!mﬂ dm‘he ‘fore
closed p with dis-
patch after the sale should :
be'a conclusion suscepti- _
b!em minimum contention at mosir.i i
The successful bidder at a ftlmclo- o
sure sale, either the ioreclosmg plain-
tiff tor a third partv; should be

toooften.thepmcess:snotn&ﬂyas
commodious as tt is suggeeted lt
sbd:l;l be.

fA gusck progress:on of thought
should help make the concepts appar-
gnt.‘l'l'h&goal of a ioreclosure is, to .

the foreclosure_ action
been named and served®
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. Depending upon the evici
/0d to be pursued, this
something else —
The: judgn

- but it is pro forma,

“that the sale be let
e e sale pufchanee be e

o b | arthe artorney who maytiot regi-

| the lack of familiarity with the techni.

fuwy

- -8esslon by the sale pu
3 ‘-"’prodl-lc.ﬂﬂﬂ,.' of referee's:deed or

-} that a judgment awards

: | ' verbiage in the judgmen

4 | Aarly perform this ﬁmﬁ-iﬁéf&na' Citation

might sound a-pit dainting, It'is not,
Which- in turn suggests”that ‘ousting
-those who Tlaunt the judgment of fore-
closure and sale should be; if not ef-
fortless, not so difficult- ejth
Toadblocks too often s
is the lament of the missive |

Proceeding on the mﬂl’m that
the attorngy prosecuting the evi
has truly done it righit;/the thought
here.is that there are’two general

he second is
cal and practiy ‘underpinnings'of the
eviction process and its, relationship
to the foreclosure action. n_
- & i * f ,-., p“]
The Language - - -

Once ipon a time,“ inl the dim
reaches of foreclosure lore, some
form of judgment of foreclosure and
sale-conditioned the obtaining of pos-

2 on

deeds.”" This unforhinate:phrase was
widely adopted and js regularly found
in foreclosure judgments; ‘Bt what
does it mean?. 1 ey

When the foreclosure; sale purchas-
er seeks possession, hecwill either
employ a writ of assistance pursuant
to 'RPAPL 8221 (brought under the
.caption' of the foreclosure action) or
Iinstitute' a special proceeding per
RPAPL 8713(5), the latter designed to
| provide a remedy when no landlord/
., tenant relationship exists, , - :
- ‘Where the writ of assistance is’the
selected approach, the-foundation is
possessjo

ssi-
ac-

liction” have special portent(Which
“we' Urge it should not), it precludes

u|l : eviction'absenta level of process ser-

vice"not otherwise!mandated.

_ '~The only solution to aveid an aber-
rant decision on’this point is to es-
chew slavish \use: the offending

aent.Say instead,
perhaps, “present or deliver.” That
should offer substantially expanded

- But there is more, and it becomes

" ‘Toute abso does not require ser-

t of foreclosure must -

e n .
which can be enforced. The purchaser
serves a motion. An exhibit to the mo- -
;‘%}: tion papers would be

e foreclosure action.

*“burdened'b

@?tfusr'on in Eviction After F orec!osqre'__ LEED.
: “by'its véfy'wordﬁé does.’

" There should be no blur of the re-
-quirements; but: there is. In Nassau

os County, for example, itis probably im-

possible to obtain a writ-of assistance
without first having served a notice to
quit. That county relies on the holding
in Lincoin Savings Bank v, Warrent
Although conceding that the relief
was in the nature of a writ of assis-
tance pursuant to RPAPL 8221, the
- court relied upon.RPAPL B713(5) and
ruled that the referee's deed should

be exhibited and possession first

demanded.

It could be
wholly confused and misplaced, The
holding, though, may in-part emerge
in a twisted fashion from the unusual

' procedural hitch where the deed was -

annexed to an order to show cause,
.which in rn authorized service of

- the moving papers on the defendants’
attorney,

This is apparently at least one step
 removed from even delivering the
deed to the party from whom posses-
sion is sought. Since the motion is

, almost never pursued in this proce-
. dural manner,

the decision probably
should not present a problem, except
that it does say that 2 demand must
first be made, then proceeding to
cloud the definition of “exhibited."

- e——
... There are two
general problem
areas. One is the

. language of the
Judgment itself, and
_ the interpretation of
that language. The
second is the lack of
familiarity with the
technical and

: practical _
- underpinnings of the

', eviction process and

““its relationship to the

= .il =

unsettling n,
Ev’,lg:tioh Process

Turning to the second problem
area, the lack of familiarity with tech-
nical ‘and practical underpinnings of
the eviction process and how" it re-
la'ta"to-(he‘-'fqmc!mure-&cdm, a case
reported in the New York Law Journal

in 1991 {llustrates the point. The case

held that a post lis pendens tenancy
could resist-an eviction after foreclo-
sures - . ; 3

is an’

Well established principles urge
: I.hh,qa,:‘:-nqt.besg.._al h.the
ruling is ‘out ‘there ‘to ‘be 'cited and

 abused! To be sure, where a tenancy

“yice of a motice to quit as a prerequi-  but prior to the filing of a lis pendens,
Site to relief RPAPL BTIA(E clearly, i risdiction.ousrtho :

_ the fictitious John Does, Duri

urged that the ruling is *Course of the case all the namede

the.

necessary in’-'oirdéitoremovq_ Ve hie ten-
ant from possession after the foree

suressale, 7T ;
 But if the tenancy is created after -
the filing 'of the lis pendgn: méﬁt?:n-
ant must be bound to the action as if

he had been a party:* S6 this decision
remains singularly perplexing, -

A relaied problem- emerges - ffom
this set of facts. The foreclosure is on
a four family home, Tenaqtqf aresun-
‘usually transient. All are served i the:
foreclosure and theirinames aresu

ants’ depart, replaced from tin
time by sundry occupants, -After; the
foreclosure sale, the affid vits {01 th
‘eviction motion ‘récite service ‘pon
people who p@éﬁobgatran'sﬁl;gto
the action. ~ ~ " g (o s
They are strangers. But they
bound by the action’ neverthe
The purchaser, entitied to pos

elicited initial denial of the motion fc
ssession, The  hapless pire
must then move .anew and explah
these appueuﬂymomalmm
stances, which are really not parac X~
leal-aball,’. - =5 AT
The purchaser is riow faced it

enormous delay. These i
nowadays ‘far too ‘time "con
anyway, and having ‘to take
cudgels a second time ‘adds
verbial insult to injury, One’ possil
remedial step would be to haye
erplate language in every eviction fiip-
tion ‘to accommodate _this possible.
scenario. Alternatively, the purchase
could endeavor to'ascertain the (3t
occupants, That would incur " path
some cost and time and would nof e -
entirely’ fo0lproof either.” e
"It would probably surprise fewy 1
discover that some people ouit
have learned to slyly use 'the

Adejqultingninrtg&'gor;ouliﬁ fkthe

property for some ‘consid

ey -
Foreclosures, 830.05(3}; K5
ADZd 1!32' 168" NYs2d 756%?:]:Deu 1957).
(3) * Westchester  Fed. Sav. d’_ggn Ak o,
H.LW. Constr, Corp, 29 AD2d §70, 286 NYS24.
(2 Dept 1968, Poopie's T Cos . oty
T44 AD'333, 128'NYS 1055 (2d Dept. 1911); Fried
man ¢, Safran,'131°AD 675, 116 NYS<T13'€ist
Dept. 1909);" ' Weztern-N.¥.. )
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AMartindale ;
.45 60 NYS 1026 (4th. Dept; 1
Co,, 45 AD 328, 60 N { Dq: _




