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Foreclosure of a condominium common charge lien is
pursued in the form of a mortgage foreclosure, so many
principles that arise in that arena can be relevant to mort-
gage foreclosure. They are certainly critical to any board of
managers enforcing the lien, and to the extent that a mort-
gage holder maybe junior to the condo lien, how much
is due on that senior position is relevant to that mortgage
holder as well. And, of course, attomeys for defaulting unit
owners will need to know what has to be paid.

One aspect of the common charge lien foreclosure (as
it is in mortgage foreclosure) is the collection of legal fees
incurred by the condominium board bringing the action.
Because some facets of common charge lien foreclosures
can be obscure (at least a bit different from the realm
of mortgage foreclosures), it is worth noting immedi-
ately that legal fees canbe a component of the award in
the judgment-so long as the condominium bylaws so
provide.i (There is ample authority for this proposition.2)
If the bylaws did not have such a provision, it would be
sufficient if found in the condo declaration.

Interestingly, a written retainer agreement is not a
prerequisite for recovery of legal fees for the board's at-
torney's services and, as a recent case directs, the board's
engagement or retainer letter with its counsel need not
be produced where it is not relevant.3 In the absence of
the unit owner demonstrating that such disclosure is rel-
evant evidence or would reasonably lead to the discov-
ery of relevant evidence, it cannot be compelled.a

We now proceed to perhaps the most important
message of the mentioned recent case and that is the rela-
tionship-if any-between the legal fee award and the
amount sought as the common charges in arrears.

As a practical matter, common charges tend not to
be so large. (Obviously there are exceptions.) Especially
if the board of managers is diligent (as is recommended)
and pursues enforcement of the obligation before too
much time passes, again, the amount of the past due and
accruing common charges can be relatively minor. At
the same time, however, the legal fees expended in the
action will be the same regardless of the amount at issue.
\zVhile a larger amount due might engender more litiga-
tion and greater fees, attributable to the unit owner's
zealto defend, the basic concept remains that there can
be a divergence between the legal fees and the amount of
the past due common charges.

This creates a conundrum for the board of managers
when a wily unit owner may choose to submit past due
corunon charge sums, but refrain from paying legal fees.
The board fears-understandably-that if it accepts the
common charges, it is then prosecuting the foreclosure
solely for the legal fee component.s Psychologically, one

might wonder whether the courts are so amenable to be-
ing generous with legal fee awards when the only item
being pursued is those legal fees themselves.

The new case confirms, though, that the amount at
issue, even if minor-and here it was $200-does not
diminish an award of reasonable legal fees.6This is cer-
tainly correct, appropriate, and decidedly comforting to
the board, which is charged with the obligation to secure
common charges and expenses for the benefit of the
other unit owners who bear the burden the defaulters.

Condo boards may still wonder, though, whether
courts will be unstinting when only the legal fees are
the object of the action. Another element of pursuing
counsel fees alone is that there may be less incentive for
the defaulting unit owner to rapidly pay those amounts.
Nonetheless, when a defaulting unit owner remits the
common charges alone, a board of managers may still
consider rejecting that sum because it is not full pay-
ment, and then continue pursuit of the action for etsery-
thing that is due. 7
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